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Introduction

It was the spring of 1 990 and I had just opened my insolv ency practice. It was decided that our firm would be a full
serv ice insolv ency firm; prov iding serv ices as receiv ers and managers for secured creditors such as banks and acting
as trustees for small business and indiv iduals going into bankruptcy or filing proposals.
T here was only one problem! Although I was a full- fledged trustee, trained in all theoretical aspects of insolv ency , I
had nev er actually handled a personal bankruptcy or a personal proposal, because all my work had been in commercial
insolv encies.
T hankfully , we had hired Doris Bianchi, who nev er ceased to amaze me with her capacity to know when and how ev
ery one of the my riad forms was to be made out and filed.
T hat was my start on a journey of learning and great job fulfillment. I discov ered that my ignorance of practical ex
perience in personal bankruptcy and personal proposals was actually an adv antage. Ev ery situation had to be
thought out logically and in the process we came up with many innov ativ e way s of helping debtors and creditors.
T he most lasting and significant thing I learned was that people filing bankruptcy or a proposal were not try ing to beat
or scam the sy stem and were not crooks. T hey were v ictims of too much debt mostly because of some unex pected
tragic ev ent in their liv es. Perhaps it was a lost job, an illness, a div orce or a failed business.
Some people also succumbed to human foibles such as students taking on too much debt and then not being able to get
a job pay ing enough to pay off the debt or people gambling or not pay ing their tax es.
Since I opened my practice in 1 990 there hav e been tremendous changes in the insolv ency field. Bankruptcies hav e
more than doubled. More and more credit- counselling firms hav e opened up for business, fuelled by the debtors'
desires to do almost any thing to av oid going bankrupt. Credit grantors, in an attempt to dissuade people from filing
bankruptcy , hav e also joined in with financial support of "non- profit" credit counselling companies.
It is no wonder that debtors are confused and often misinformed.
T his book's purpose is to help indiv iduals decide the best way to get control of their debt. We make no moral
judgements. We giv e the straight facts, in plain English, on all aspects of the insolv ency industry so that indiv iduals
can make the best decision on how to get A Fresh Financial Start.

1. The New Bankruptcy Laws

When Discharged or out of bankruptcy (Effective September 1 8, 2009.)
- 9 month automatic discharge for 1 st. time bankrupts who fulfill all their duties and who do not have excess
income. (Required monthly pay ment of less than $1 00.00 per month)
- 21 months (or more at the court's discretion) for 1 st. time bankrupts who fulfill all their duties. and who have
excess income. (Required monthly pay ment of $1 00.00 per month or greater)
-24 months for 2nd time bankrupts who do not have excess income. (Required monthly pay ment of less than $1
00.00 per month)
-36 months for 2nd time bankrupts who have excess income. (Required monthly pay ment of $1 00.00 per month or
greater)
-Bankrupts with personal income tax debt of $200,000.00 or more representing 75 percent or more of total
unsecured claims, are not eligible for an automatic discharge. T hey must go to court for an adjudication.
Our website has a calculator which will do this calculation for you:
Error! Hyperlink reference not valid.
RRSPs and RRIFs are exempt from seizure (Effective July 7, 2008)
RRSPs and RRIFs are exempt from seizure for all provinces and territories.
Contributions made in the y ear prior to bankruptcy will be recov ered (clawed back) for the bankruptcy estates
in the case of RRSPs in prov inces without RRSP ex emption laws;
T here will be no upper cap on the amount of RRSPs that can be protected;
T here will be no need to set up the RRSPs in a locked in plan to make them eligible for ex emption;
Note: T he court will hav e no jurisdiction to ex tend the one y ear claw back period. Contributions made in the y ear
prior to bankruptcy cannot be recov ered (clawed back) for those prov inces that hav e enacted ex emption laws for
RRSPs; Saskatchewan, Manitoba, Quebec, Prince Edward Island and Newfoundland and Labrador.

High Income Tax Debt - (Effective September 1 8, 2009.)
Bankrupt indiv iduals with more than $200,000 in personal income tax debt representing 75 percent or more of their
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total unsecured liabilities will not be eligible for an automatic discharge. GST debt is not included, only personal
income tax debt. T hese indiv iduals will hav e to seek a Court order to be discharged of their debts.
T he court hearing cannot be held until after:
9 months from the date of bankruptcy if a first time bankrupt and there is no requirement to pay surplus income;
21 months from the date of bankruptcy if a first time bankrupt and there is a requirement to pay surplus income;
24 months from the date of bankruptcy if a second time bankrupt and there is no requirement to pay surplus income;

36 months after the date of bankruptcy if a second time bankrupt and there is a requirement to pay surplus income;
36 months after the date of bankruptcy in the case of any other bankrupt.
T he court is to consider four factors in setting discharge terms:
1. Circumstances of bankrupt when debt was incurred;
2. Efforts made to pay debt;
3. Pay ments made to other creditors;
4. Bankrupt's future prospects.
If the court suspends the discharge, the bankrupt is required to file income and ex pense statements with the trustee
each month and to file all returns of income required by law.
Dollar Threshold for a Consumer Proposal is Raised - (Effective September 1 8, 2009.)
A Consumer Proposal is filed by an indiv idual and can include consumer and commercial debts, ex cluding debts
secured by the indiv idual's principal residence, up to a v alue of $250,000.
For debt greater than this amount a Div ision I Proposal can be filed.
Student Loans - (Effective July 7, 2008)
Student loan debt will be eligible for discharge in bankruptcy if sev en y ears hav e passed since the former student
ceased to be a full or part time student. T he Court has interpreted the meaning of ceased to be a full or part time
student in section 1 78(1 ) (g) to not include periods of time when the bankrupt was a student but receiv ed no student
loans. (Re Ledoux, 2005 SKQB 75, 8 C.B.R. (5th) 225)
T his applies to debtors who file bankruptcy on or after July 7, 2008 and to debtors in bankruptcy but not discharged as
at July 7, 2008.
In the case of a debtor, with student loan debt, who is pay ing on a proposal and now is within the 7 y ear period he
should talk with his trustee and be adv ised how to proceed to hav e the student loan debt discharged.
In addition, in cases of undue hardship, a bankrupt may apply to the Court to obtain the discharge of the student loans
after fiv e y ears. For the Court to discharge on hardship grounds, it must be satisfied that the debtor has acted in good
faith and is ex pected to continue to ex perience financial difficulties.
Note: T he "hardship provision" will be available to those people whose date of bankruptcy was prior to the
coming into force of this provision.
Wage Earner Protection Program Act (WEPPA) and Regulations. (Effective July 7, 2008)
T he WEPP will compensate indiv iduals for amounts earned, but not paid, during the six months preceding the
bankruptcy or receiv ership of their employ ers under the BIA. T he WEPP will help protect workers by prov iding a
guaranteed pay ment of a max imum of $2,000 in respect of wages, salaries, commissions, v acation pay , sev erance pay

, termination pay or compensation for serv ices rendered, and up to $1 ,000 in respect of disbursements owing to trav
elling salespeople incurred should their employ er declare bankruptcy .
NOT E: T he requirement to pay sev erance pay and termination pay went into effect on
January 27, 2009. Cancelling contracts if a person file bankruptcy; (Ipso Facto Clauses)
(Effective September 1 8, 2009.) Cancellation of contracts is not allowed in the case of
consumer proposals and bankruptcy .
For consumers, the primary concern ov er ipso facto clauses relates to basic serv ices, such as telephone, gas, electricity
and leases

2. Debt - “The Good, The Bad, and The Ugly."

Debt is not bad in of itself. In fact, consumer debt has been one of the great dy namic factors in
the Canadian economy . Gov ernments encourage consumers to consume because we need a high lev el of domestic
consumption for both stability and growth.
T oday , Canadian consumer debt is at historic high lev els. In 201 0, 59% of Canadians indicated they would hav e
difficulty making financial ends meet if their pay cheque was delay ed by only a week. One in ten state they could not
handle an unex pected ex pense of $500. Perhaps most startling is the fact that 63% feel their debt limits their ability
to reach their personal and financial goals such as going back to school or sav ing for retirement.
According to a stress test scenario by the Bank of Canada, it would take only a 0.5% increase in interest rates for 1 .1
million Canadian households to become at risk of defaulting on their consumer credit or mortgage- related debt.
Projected income increases will be insufficient to offset the increases in debt pay ments that will occur with ev en such a
small increase in interest rates.
Good debt is the kind of debt that helps us lead a better, more rewarding, life sooner than if we had to first sav e all
the money to purchase a particular commodity . Not many of us could afford to buy a house or a car if we could not
borrow money to do so. Debt incurred to start a business or to pay for education is also considered to be good debt.
Bad debt is debt incurred for short- term pleasure, such as a trip, ex pensiv e jewellery , or clothes. Ugly debt is debt y
ou cannot pay off quickly . It continues to bear a high rate of interest - - in some cases, up to 21 percent.
Any debt can be an ugly debt if y ou let it take control of y ou. For ex ample, a debt incurred for education can turn into
an ugly debt if y ou do not complete y our course of studies or y ou complete y our course of studies but cannot earn
enough money to serv ice and then pay down the debt. Using y our credit card to finance a major purchase such as
furniture can also turn into an ugly debt v ery quickly if y ou cannot make the pay ments.
What is a credit rating?
We all know how important it is to hav e a good credit rating. It enables y ou to get a credit card, buy a car, buy a home,
rent a home, and borrow funds to tide y ou ov er in an emergency . In some cases, it can ev en help y ou to get a job. But
who determines y our credit rating and how does it work?
Credit reporting agencies or credit bureaus collect information about consumers' financial affairs and sell that
information to their business members, such as credit grantors, employ ers, and insurance companies. T he credit
bureaus charge annual fees, as well as a fee for each credit report requested by members.
Credit bureaus get their information from three major sources:
Consumers supply information, primarily from filling out application forms for credit. Credit grantors supply this
information to the credit bureaus when they request a credit report on the person.

Public records prov ide information on such matters as bankruptcies, court judgements, foreclosures, and agreements
registered with prov incial authorities.
T he major credit grantors and collection agencies send their credit files electronically to the credit bureau ev ery
month, resulting in files for each consumer that include the account number, outstanding balance, and a nine- point
scale indicating whether a pay ment was made on time or late.
In Canada, there are three major credit bureaus. Most national and international creditors, such as banks and
department stores, are registered with all three. So the chances are good that whatev er shows up on the credit report
from one bureau will also appear on the others. T his makes it simple for y ou to check y our history , as y ou only hav
e to check one bureau's records.

Credit rating scales
T here are a number of different credit rating scales in ex istence. We'll look at the two most popular ones; the nine- point
rating scale and the
FICO Score.
Nine-point credit rating scale
T he nine- point credit rating scale is used to indicate whether a pay ment was made on time or late.
0
1
2
3
4
5
6
7
8
9

T oo new to rate; approv ed but credit has not been used.
Pay s (or paid) within 30 day s of billing; pay s account as agreed.
Pay s (or paid) in more than 30 day s but not more than 60 day s, or one pay ment past due.
Pay s (or paid) in more than 60 day s but not more than 90 day s, or two pay ments past due.
Pay s (or paid) in more than 90 day s but not more than 1 20 day s, or three or more pay ments past due.
Account is at least 1 20 day s ov erdue, but is not y et rated 9.
(Code 6 does not ex ist.).
Making regular pay ments under a consolidation order or similar arrangement.
Repossession (indicate if it is a v oluntary return of merchandise by the consumer).
Bad debt; placed for collection; skip.

FICO score
T he FICO Score was dev eloped by Fair Isaac and Company , the pioneers in credit scoring. It is a snapshot of y our
credit rating at a particular point in time. Lenders use a number between 300 and 850 to determine y our credit
rating. T he higher y our FICO score, the more likely y ou are to be approv ed for loans and receiv e fav ourable rates.
Your FICO score breaks down as follows:
35% of the score is determined by pay ment histories on y our credit accounts, with recent history weighted a bit more
heav ily than the distant past;
30% is based upon the amount of debt y ou hav e outstanding with all creditors;
1 5% is produced on the basis of how long y ou'v e been a credit user (a longer history is better if y ou'v e alway s made
timely pay ments);
1 0% is comprised of v ery recent history , based on y our efforts to obtain loans or credit lines in the past few months;
1 0% is calculated from the mix of credit y ou hold, including installment loans (like car loans), leases, mortgages, and
credit card.
How can I check my credit rating?
T he three major credit bureaus in Canada are required by law to prov ide any consumer who makes a request with a
report of their credit rating. Y ou must apply in writing, making sure y ou include all the information contained on the
form. As we mentioned abov e, most national and international creditors are registered with all three Canadian credit
bureaus, so y ou should only hav e to check one bureau's records.
Y ou can get a free copy of y our credit report mailed to y ou. Equifax say they will process the credit report in fiv e to

ten day s. Y ou can get y our credit report online immediately for a cost of approx imately $1 4.50. Y ou can access the
forms online at: sError! Hyperlink reference not valid.
Here is the contact information for the credit bureaus:
Equifax Canada
Consumer Relations
Department Box 1 90 Jean
T alon Station Montreal,
Quebec
H1 S 2Z2
Phone #: 1 800 465 71 66
Fax : 51 4 355 8502
http://www.equifax
.com/EFX_Canada/
NCB Inc. - Northern Credit Bureaus Inc.
336 Rideau Boulev ard
Rouy n Noranda.
QC J9X 1 P2
T oll Free/Fax : 1 (800) 646- 5876
http://www.creditbureau.ca/
T ransUnion Canada - T ransUnion
P.O. Box 338, LCD1
Hamilton, Ontario
L8L 7W2
http://www.tuc.ca/
For residents of Quebec:
T rans Union (Echo Group)
1 600 Henri Bourassa Boul. Ouest
Suite 21 0
Montreal, QC H3M 3E2
T oll free: 1 - 877- 71 3- 3393

What happens to my credit rating if I declare bankruptcy or file a proposal?
Credit bureaus have strict policies regarding how bankruptcy and proposal information is treated on your
credit file:
Purging bankruptcy files. T he data included in the bankruptcy will be purged from y our credit file six y ears from
the date of the last activ ity . If the consumer declares sev eral bankruptcies, the sy stem will keep each bankruptcy
for fourteen (1 4) y ears from the date of each discharge.

Purging proposal files or credit counselling payment plans. T he data will be purged from y our credit file three y
ears from the date of the satisfaction of the proposal or satisfaction of the credit counselling plan.
Bankruptcy discharge. T here is no change to data already appearing on the file following the posting of a bankruptcy
or a discharge.
Listing balances of debts. T he data that the credit grantor prov ides is on tape, and the credit bureau simply records
the balance shown by the credit grantor.
How are consumers' rights protected?
Credit bureaus share information with each other and with their business members through a sy stem known as the
National Equifax Network. T he network observ es strict standards gov erning reporting of adv erse information and
purging of credit reporting records.
T here is also a Registrar of Credit Reporting Agencies, which gov erns credit bureaus. T his prov incial gov ernment
body ov ersees Consumer Reporting Agencies. If y ou hav e a problem, which y ou cannot resolv e with the Credit
Reporting Agency y ou can contact the Registrar of Consumer Reporting Agencies.
Protection for Ontario residents effective January 1 , 2008. (See Bill 1 52)
Effectiv e January 1 , 2008 a consumer will be able to require a consumer reporting agency to include an alert in the
consumer's file warning persons to v erify the identity of any person purporting to be the consumer. T he consumer
reporting agency will be required to giv e the alert to ev ery person to whom information from the file is disclosed.
Equifax has adv ised that if a consumer requests the alert notification they will post the following in the Consumer
Statement segment:
**** WARNING ****ALERT T O VERIFY CONSUMER'S IDENT IT Y - PLEASE CONT ACT CONSUMER
AT (000) - 000-0000
BEFORE EXT ENDING CREDIT
T he Credit Reporting Act protects several rights of consumers in the following ways:

Reports may only be giv en to a person seeking information for the purpose of ex tending credit or collecting a debt, or
for a tenancy inquiry ,
employ ment or insurance v erification under authority granted by a gov ernment statute or as a direct business
requirement.
Before a person may obtain a report, she or he must hav e the consumer's consent in writing, or notify the consumer of
the request by mailing a notice postmarked at least three day s before obtaining the report.
If a consumer is denied credit or has an increased cost as a result of information obtained in a credit report, the
person must be notified promptly by the person requesting the credit information.
A consumer has the right to see his or her file and has a right to receive a copy of any report.
Ev ery consumer has a right to place a 1 00- word statement (50 recommended) on the credit bureau file, to be giv en
to any one who obtains a report. T his statement is used to giv e y our side of a credit reporting issue.
For ex ample, if y ou had to file bankruptcy because y ou purchased a leaky condo and could not afford y our share of the
repairs (T y pically about
$30,000 for a condo which has also dropped in v alue) y ou could place a statement to this effect. Y ou may hav e had
a dispute with a creditor ov er a warranty they are not honouring. Y ou can giv e y our side of the story in the
statement.
Y ou should only hav e to place the statement with one of the credit bureaus but it is a good idea to get a credit report
from all the credit bureaus to ensure y our statement has been placed.

3. Taking Control of your Debt

You can download an Excel personal
budget at this link: Budgeting
Spreadsheet.

Warning signs of a financial problem
T here are many warning signs that y ou might be in financial difficulties. Perhaps y ou find it difficult to pay y our bills
ev ery month or credit collectors are calling y ou at work. T he first step to recov ering y our financial health is to
recognize some of the warning signs. Let's do a quick assessment of y our financial situation by answering the
questions below. Answer the questions as accurately and honestly as y ou can. If y ou answer "Y es" to any of the
questions there, y ou may hav e a financial problem and should definitely continue reading this book. Remember, not all
financial problems need to result in bankruptcy . Later in this chapter, we look at some other way s y ou can take control
of y our debt.
Do You Have a Financial Problem?
If you answer "yes" to any of these questions, you may have a financial problem and should seek financial
advice as soon as possible.
Are y ou making only minimum pay ments on y our credit cards?
Are y ou hav ing difficulty pay ing y our monthly bills regularly
and on time? Are y ou using y our ov erdraft most months?
Are y ou uncertain how much y ou owe in total?
Are y ou using credit because y ou don't hav e the money for ev ery
day ex penses? Do arguments about money cause problems in y
our family ?
Are y ou charging more each month than y ou pay on credit?
Are y ou ov er y our borrowing limit on y our credit cards, ov erdraft,
or line of credit? Are credit collectors calling y ou?
Are y ou considering consolidating y our debts?
Assessing your financial situation

T aking control of y our debt is like breaking any other habit, such as smoking. T he first and most difficult thing to do
is conv ince y ourself that y ou really want to control y our debt! If y ou really want to do so, I guarantee that y ou can
do it.
Consider Bill's story . Bill is 28 y ears old, single, with a well- pay ing job. He has lots of debt and financially is just
limping along. He has a big car loan, lots of credit card debt, and a poor credit rating. Bill alway s paid lip serv ice to
getting control of his debt but nev er really got serious about it.
T hen one day Bill became really motiv ated about taking charge of his debt. What happened? Bill met Shirley and after
a few dates he knew this was the woman for him! He started to think of marriage, a house, and children.
Here is how Bill, with lots of help from Shirley , did it. T hey knew that in order to fix a problem they first had to
understand it and identify how bad it really was. T hey wrote down all the debt Bill had incurred and the interest rate
of each debt. T hen, they identified all Bill's assets and

listed all of his income and ex penses. Sounds like the dreaded "B" word doesn't it? BUDGET ING!
We all hate budgets, but they are v ital if y ou want to take control of y our debt. Bill and Shirley persev ered and set up
a plan for Bill to hav e his debt under control within three y ears. Bill was surprised that once he was on the plan he and
Shirley had set up, it wasn't that bad. In fact, he got a tremendous amount of satisfaction out of gaining control of his
finances and setting up a solid plan for their future.
Y ou can take the same steps as Bill did. Ev aluate y our personal financial situation and then take a look at some of
the strategies in the nex t section for getting out of debt.
T welve ways to get out of debt
Just as there are many different way s y ou can get into debt, there are a number of different solutions for getting out
of debt. Here are some things to consider when y ou are wrestling with y our debt problem. Which one y ou chose is
y our decision. T here is a solution for ev ery one!
1 . Do nothing
Many people are "judgement proof". T his means they hav e income from welfare, Old Age Pension, or the Canada
Pension Plan. T his ty pe of income is nex t to impossible to garnishee, ex cept by Canada Rev enue Agency (CRA)
and in some cases, the law prohibits a garnishee. Many collectors will still contact these debtors, but there is nothing
they can do to enforce collection. T hey can only v erbally press the debtor for pay ment. Often setting up an unlisted
telephone number will prev ent calls. But be warned, a persistent creditor may be able to find out the unlisted
telephone number.
2. Negotiate a compassionate write-off with creditors
Y ou can hav e someone write to the collectors ex plaining y our situation and the impossibility for y ou to repay y our
debt. Often, elderly persons or indiv iduals with a terminal health condition, who hav e little income and few assets,
may approach creditors and ask that they forgiv e or abandon the debts outstanding. T his should be done in writing and
make sure that all creditors respond in writing. If the creditor writes off the debt, y our credit rating will be lost.
Debt owed to the Canada Rev enue Agency can in some cases be reduced on compassionate grounds. CRA enacted
fairness prov isions in 1 991 to allow for the cancellation, reduction, or waiv er of certain penalties and interest owed.
Usually ex ceptions are made when a debt is incurred due to circumstances bey ond someone's control, such as:
Natural or human- made disasters, such as flood or fire
Civ il disturbance or disruptions in serv ices, such as a postal strike
Serious illness or accident
Serious emotional or mental distress, such as the death of an immediate family member.
3. Use your assets
If y ou hav e assets with some significant equity , such as a home or a car, y ou may be able to use these to get control
of y our debt. For ex ample, y ou could get a loan on y our home sufficient to pay off y our debts. Y ou could be sav ing
a considerable amount of money on interest if y ou pay off high interest credit card debt in return for lower cost debt. If
y ou hav e a car, consider selling it, pay ing off y our debts and buy ing a cheaper car. Be careful though! Y ou don't

want a "cheaper" car that will cost y ou a fortune in repair costs.
4. Get a second job
Use the money from this job to only pay off y our debts. Make a list of all y our debts, noting the interest rates. Pay off
the debts with the highest rates first and work y our way down the list.
5. Put your credit cards on hold
One of the best steps y ou can take to get out of debt is to immediately stop using credit cards. At the v ery least,
destroy all y our cards, keeping just one card for emergencies.
6. Get a consolidation loan.
A consolidation loan can make lots of sense. Get a loan to pay off all y our many debts and hav e just one pay ment to
make. T he new loan usually has a smaller pay ment and a lower interest rate.

7 . Cut back on expenses
Y ou will be surprised at how much money can be sav ed if y ou cut back on things such as smoking and eating out, just
as two ex amples.
8. Use a credit counsellor
Credit counsellors can assist y ou in acquiring the discipline y ou need to get control of y our debt. But be careful! Just
because y ou hav e used a credit counsellor, does not necessarily mean y ou will get a better credit rating than if y ou
declare bankruptcy , and in most cases, using a credit counsellor will be much more ex pensiv e than declaring
bankruptcy . T here are two ty pes of credit counsellor, for profit and "non- profit." We do not distinguish between the
two as they prov ide similar serv ices and both charge a fee.
Before using a credit counsellor please read Chapter 1 2.
9. Use your province's orderly payment of debt system
Residents of some prov inces such as Alberta, Saskatchewan, PEI, and Nov a Scotia can apply for a Consolidation
Order. T his prov ision of the Bankruptcy and Insolv ency Act allows y ou to pay off y our debts, usually ov er a threey ear period, and clears y ou from credit harassment and wage garnishment. Y ou can contact the following offices for
Orderly Pay ment of Debts information in y our prov ince:
Alberta:
Calgary : (403) 265- 2201
Edmonton: (780) 423- 5265
T OLL FREE 1 - 888294- 0076
info@creditcounsellin
g.com
Saskatchewan:
Department of Justice, Prov incial Mediation Board
Regina: (306) 787- 5387
Saskatoon: (306) 9336520
www.saskjustice.go
v .sk.ca
Prince Edward Island:
Department of Community Affairs, Consumer, Corporate and Insurance Serv ices
(902) 368- 4580
Nova Scotia:
Access Nov a Scotia, Department of Business and Consumer Serv ices
Nov a Scotia, T oll Free: 1 - 800- 670- 4357
1 0. Informal proposal

In some cases y ou can make a proposal to y our creditors to set up a pay ment plan that will allow y ou to pay y our
creditors in an orderly way and thus help preserv e y our credit rating. T his operates similar to a debt consolidation
loan ex cept y ou do not borrow the money to pay off y our creditors. In a proposal, y ou may be able to pay less than
1 00 cents on the dollar. For ex ample, a relativ e may be willing to pay a lump sum to the creditor of say 50% of the
amount owed in order for the balance of the debt to be written off. T his works best when there are v ery few
creditors. T his should be done in writing and all creditors should respond in writing. T he credit rating will be lost.
1 1 . File a proposal under the Bankruptcy and Insolvency Act
Under the Bankruptcy and Insolvency Act, a trustee files a Proposal or an arrangement between y ou and y our
creditors to hav e y ou pay off only a portion of y our debts, ex tend the time y ou hav e to pay off the debt, or prov ide
some combination of both. T o be acceptable, y our
creditors must be better off under a Proposal than if y ou go bankrupt. Proposals hav e a number of adv antages for the
debtor under a great deal of pressure from his creditors. For ex ample, once a proposal is filed, by law, creditors cannot
take any action against y ou to collect any
unsecured debt. Creditors are also prohibited from seizing y our assets and garnisheeing y our wages. See Chapter 1
7 for more information on proposals.
1 2. File for bankruptcy
Filing for bankruptcy is the ultimate solution to taking control of y our debt. Once bankruptcy is filed, by law,
creditors cannot take any action against y ou to collect any unsecured debt. Creditors are also prohibited from seizing
y our assets and garnisheeing y our wages. Bankruptcy

allows you to get rid of your debt, and in most
cases keep your assets. A note about
student loans
Student loans are treated differently in bankruptcy than all other debt. Student loan debt is eligible for
discharge in bankruptcy if seven years
have passed since the former student has terminated his/her studies.
In addition. in cases of undue hardship. a bankrupt may apply to the Court to obtain the discharge of the
student loans after five years. For the Court to discharge on hardship grounds. it must be satisfied that
the debtor has acted in good faith and is expected to continue to experience financial difficulties.
Note: The "hardship provision" is available to those people whose date of bankruptcy was prior to
the coming into force of this provision on
July 7. 2008.

4. Rebuilding your Credit Rating

You will be able to rebuild your
credit so that 2 years after your
discharge from bankruptcy you
will be able to qualify for the
When a person declares bankruptcy , the Office of the Superintendent of
most difficult credit of all; a
Bankruptcy notifies the credit bureau. Once y ou are discharged from
mortgage.
bankruptcy , the Office of the Superintendent of
Bankruptcy again informs the credit bureau. What happens to the information on y our credit file once y ou
hav e been discharged? Credit bureaus hav e strict policies regarding how bankruptcy and proposal
information is treated on y our credit file:
Purging bankruptcy files. T he data included in the bankruptcy will be purged from y our credit file six y ears from
the date of the last activ ity . If the consumer declares sev eral bankruptcies, the sy stem will keep each bankruptcy
for fourteen (1 4) y ears from the date of each discharge.
Purging proposal files or credit counselling payment plans. T he data will be purged from y our credit file three y
ears from the date of the satisfaction of the proposal or satisfaction of the credit counselling plan.
Bankruptcy discharge. T here is no change to data already appearing on the file following the posting of a bankruptcy
or a discharge.
Listing balances of debts. T he data that the credit grantor prov ides is on tape, and the credit bureau simply records
the balance shown by the credit grantor.
How to rebuild your credit rating
Y ou can use some or all of the following techniques to start to re- establish y our credit:
Consider placing a 1 00- word note on y our credit report ex plaining why y ou had to file for bankruptcy or a
proposal. (See Chapter 1 for
more information on this strategy .)
T alk to y our banker and say y ou want to re- establish y our credit rating.
Open a sav ings account. Be a regular and persistent sav er. Use the common techniques I am sure y ou hav e heard
of:

Pay y ourself first.
T ake y our nex t raise and sav e it.
Sav e 5 percent of y our pay .
Hav e y our sav ings come right off y our pay cheque and go into a separate sav ings account.
T ake out a small loan using the sav ings account as collateral, and then pay it back.
Get a secured credit card. When a person goes into bankruptcy he or she has to hand in all credit cards to the
trustee. After that person
has been discharged from bankruptcy , he or she is often a good credit risk, howev er often has a difficult time
getting a new credit card.
An option is to request a secured card from y our financial institution. A secured card is backed up or secured
by funds y ou hav e

deposited with the bank or credit union. T he card looks like a credit card and acts like one but will hav e a limit
depending on the
amount of money that secures the card.
Purchase a car on credit. T he best place to borrow is from a bank or credit union because the interest will be fairly
low. T he worst place to borrow is from a dealer as the interest will be high. Y ou may hav e no choice in this
matter. Almost all applicants who borrow from the
dealer are approv ed albeit at a high interest rate. T his ty pe of loan will help to re- establish y our credit.
Pay y our credit card balances and loans on time.
Check y our credit report periodically and correct any errors. (See Chapter 2.)

How to get credit after bankruptcy
After y ou hav e been discharged from bankruptcy or completed y our proposal, y ou may be a good credit risk, since y
ou hav e no debt. Naturally , y ou will find it a little harder to get credit until y ou can re- establish a good credit rating.
Y ou can get credit again after a bankruptcy or a proposal. T he bankruptcy and proposal laws of Canada are intended
to giv e y ou a fresh financial start. T he ability to rebuild credit is part of that new start. Y ou should be able to get
the hardest credit of all; a mortgage, two y ears after y our discharge from bankruptcy or the satisfaction of y our
proposal.
Although bankruptcy will stay on y our credit report for 6 y ears after y our discharge and a proposal for 3 y ears after
the proposal is satisfied, there are many things y ou can do to start building a good credit rating. T wo of the most
important things y ou can do are to borrow money responsibly and make y our pay ments on time.
Once y ou are discharged it is essential that y ou check y our credit information and correct any errors. Y ou can
get a copy of y our credit report v ia this site:
https://www.bankruptcy canada.com/creditbureau1 .htm
• Get a Secured Credit Card after bankruptcy or a proposal. Approv al is v irtually guaranteed:
https://www.bankruptcycanada.com/creditcard.htm
Get a Mortgage after bankruptcy or a proposal. Bankruptcy Canada.com has After Bankruptcy Lenders all across
Canada:
https://prov inces.mortgages.canadian- after- bankruptcy - lenders.htm/.

Get a Vehicle loan after bankruptcy or a proposal. Bankruptcy Canada.com has After Bankruptcy Lenders all across
Canada:
https://prov inces.auto- loans.canadian- after- bankruptcy - lenders.htm

5. Bankruptcy and Proposals; The Big Picture

Bankruptcy is a legal proceeding that enables an insolv ent person to cope with a financial crisis by reliev ing the
person of his or her financial obligations. T o be insolv ent means y ou owe at least $1 ,000 and are not able to meet y
our debts as they are due to be paid (y our liabilities ex ceed y our assets and/or ability to pay debt).
Bankruptcy is often a last resort for those with debt problems because they lose control ov er their bank accounts and
future financial options and the process can negativ ely affect their credit rating.
A proposal enables a debtor to restructure his or her affairs, often allowing for an ex tension of the time for pay ment
of debts. If a proposal is done in accordance with the Bankruptcy and Insolvency Act, it allows a debtor to
restructure his or her affairs without hav ing to get the consent of each of his creditors.
In this chapter, we will look at how bankruptcy and proposals dev eloped in Canada and why they are a necessary
part of our society and economy .
Where bankruptcy began
Critics of bankruptcy often giv e the impression it is a new inv ention. While there hav e been important changes to
bankruptcy laws in recent y ears, there is nothing new about people and families suffering under the burden of ex
treme debt.
T he word "bankrupt" is taken from the Italian word bancarupta, which means "bench broken" or "bank broken." It is
believ ed this term alludes to the custom in the Mediev al Ages of breaking a merchant's marketplace table upon failure
to pay a debt. While the concept of "acts of bankruptcy " was dev eloped in mediev al Italy in response to insolv ent
traders, the concept of debt repay ment is as old as civ ilization itself.
T he Code of Hammurabi, attributed to King Hammurabi who ruled Baby lon between 1 792- 1 750 BC, contained one
of the earliest attempts to set rules for settling debts:
If any one fails to meet a claim for debt, and sell himself, his wife, his son, and daughter for money or giv e them away
to forced labour: they shall work for three y ears in the house of the man who bought them, or the proprietor, and in the
fourth y ear they shall be set free. Hammurabi's Code of Laws (ca. 1 792 - 1 750 BC)
Ancient Greece followed similar methods of debt repay ment. Howev er, by the 7th Century BC, the wealthy in and
around Athens held so many of the poor in bondage that economic collapse and rebellion appeared likely . T o av ert
potential disaster, the lawmaker Solon granted amnesty to many of those in bondage and outlawed contracts, which
used a person's liberty as collateral for the debt.
Rome, in the 5th Century BC, studied Solon's reforms when it decided to codify its laws into the Law of the T w elve T

ables.
Julius Caesar scaled down debts, enacted sev ere laws against ex cessiv e interest rates, and reliev ed ex treme cases of
insolv ency by establish the laws of bankruptcy essentially as it stands today . 45 BC - T he story of Civilization,
Caesar and Christ by Will Durant.
By the time Augustus ruled Rome (31 BC - 1 4 AD), a debtor could choose to giv e his property to his creditors, called
a cessio bonorum, to av oid being seized himself. Due to worries about debtors who hid or squandered their property ,
by 379 AD, this method was only av ailable to debtors whose insolv ency was deemed to hav e been caused by an act
of God.
Bankruptcy in modern-day Canada
From 1 958 to 1 971 in Canada, the consumer bankruptcy rate was at a fairly constant lev el, and, for a modern
industrialized country , the rate was actually v ery low. For ex ample, in 1 968, Canada had 6 bankruptcies per 1
00,000 population, whereas the United States had 90.
S ubstantive and procedural law benefits and protects landlords over tenants, creditors over debtors, lenders over
borrow ers, and the

poor are seldom among the favoured parties. (John N. T urner, Attorney General of Canada, in a speech to the
Canadian Bar Association,
December 7, 1 969.)
Howev er, many low- income people and families from coast to coast were trapped in impossible debt situations
with no relief av ailable. In 1 972, in response to recommendations from a special joint committee of the Senate
and House of Commons on consumer credit and a special Senate committee on pov erty , the Federal Gov
ernment started the Poor Debtors' Assistance Program. As a result, in the period from 1 972 to 1 981 , the
bankruptcy rate rose steeply .
In 1 982 the sev ere worldwide recession caused consumer bankruptcies to jump dramatically from 23,000 in 1
981 to more than 30,000 - an increase of 33 percent ov er the prev ious y ear. From 1 983 to 1 985, the
bankruptcy rate in Canada fell in response to the strengthening economy . Since 1 985, the consumer
bankruptcy rate has risen steeply , hitting record numbers in 1 997 and then declining slightly in 1 998 and then
rising again in 2001 . Since 1 990, the number of bankruptcies and proposals in Canada has more than doubled
(see Chart).
In 2008, the consumer insolv ency rate in Canada was 3.5 per 1 ,000 population. T his compares with the US
bankruptcy rate for the same
period of 4.7 per 1 ,000 population. Saskatchewan has the lowest consumer insolv ency rate of any region in
Canada at 1 .8 consumer insolv encies per 1 ,000 population, while the Atlantic prov inces hav e the highest rate
with 4.4 consumer insolv encies per 1 ,000 population. 2009 saw the highest number of insolv encies in history ;
the result of the world wide recession. In 201 0 the insolv ency rate declined by 1 1 .5 % in response to the
improv ed economy .

T here are many theories to explain why the personal bankruptcy rate has been on the rise in Canada:
T he stigma of bankruptcy has lessened. T his theory suggests that, because of wider knowledge of the use

of the Bankruptcy and Insolvency Act amongst the general population and by specialists, such as Legal
Aid, Community Counsellors, Credit Counsellors, and the legal profession, that more people decide to
utilize bankruptcy for debt relief.
T he rate of consumer bankruptcy is a function of the unemploy ment rate. T his theory ties a rise in unemploy
ment to an increase in the number of bankruptcies, and is supported by the ex periences of the recessions of 1
981 /82, 1 991 /93 and 2008/09.
T he rate of consumer bankruptcy is a function of outstanding consumer credit. T he people who postulate
this theory fall into two subcategories:
T hose who look upon personal bankruptcy as a cost of doing business or a bad debt ex perience.
T hose who might suggest that credit grantors are "authors of their own misfortune" for making credit
"too easy ."
My feeling is that the rate of consumer bankruptcy in Canada is under control. In a modern consumer
society such as ours, with quite easy access to credit, we must accept the consequences of a certain number
of bankruptcies. Canada's rate of consumer insolv encies is
considerably lower than in the United States (2007: 3.0/thousand v s. 3.7/thousand.
Why Canada needs bankruptcy laws
During the last 30 y ears, consumer debt has grown tremendously thanks to the increasing av ailability of
credit cards and opportunities for debtors to take out second mortgages on their homes.
As we discussed in Chapter 2, debt is not bad in and of itself. In fact, consumer debt is required for both
stability and growth in Canada. Howev er, society has recognized that it has a responsibility to those people
who are unable to find solutions for debt repay ment. Imagine if
there was no debt relief. What would people hopelessly burdened with debt do? T hey would, without doubt,
become part of the underground
economy . T hey would not pay tax es. T hey could not accumulate assets and would be outcasts from society . T
his would not be good for them, their families, or society . T he Canadian gov ernment has recognized this.
One of the main objectiv es of Canada's bankruptcy laws is to free people, who are hopelessly burdened
with debt, so they can become contributing, tax - pay ing members of society .
Canada's bankruptcy laws have the following objectives:
In the case of an indiv idual, to permit an honest but unfortunate debtor to obtain a discharge from his or her
debts.
T o prov ide for the orderly and fair distribution of property among the creditors.
T o allow an inv estigation to be made of the affairs of the bankrupt.

In the case of an indiv idual, to permit the rehabilitation of the bankrupt.
T o permit the setting aside of preferences, settlements, and other fraudulent transactions, so that all
ordinary creditors may share equally in the administration of the bankrupt's assets.
Who files for bankruptcy or a proposal?
People, from all walks of life file for bankruptcy or a proposal.. In my practice I hav e had people in the following
professions and trades file: teachers, carpenters, plumbers, housewiv es, doctors, nurses, lawy ers, accountants,
univ ersity professors, actors, labourers, airline pilots, truck driv ers, students, airline stewards, mill workers,
and more.
A study published in 1 998, called An Empirical S tudy of Canadians S eeking Personal Bankruptcy Protection
by S aul S chw artz & Leigh Anderson of the School of Public Administration, Carleton Univ ersity , reported
the following demographics about their sample of people filing for bankruptcy :
32 percent were under 30
59 percent were men
For 28 per cent of the people under 30, student loans were 50 per cent or more of the ov erall debt
43 percent were married (or liv ing in a common law arrangement)
29 percent were formerly married
28 percent were single
1 5 percent were unmarried and had at least one dependent under 21 y ears old (this group is 1 0 percent of
the general Canadian
population)
Slightly better educated than the general Canadian population
For 1 0 percent, student loans were more than 90 per cent of total debt
Median household income in the sample was about $24,000, well below the median income of $37,1 30 for all
Canadian families and
unattached indiv iduals
T hose seeking bankruptcy protection were much poorer than the general population
T he unemploy ment rate was 9.5 percent in the general population but more than 25 per cent among the
sample of those seeking bankruptcy protection.
As y ou can see, bankrupts can come from all walks of life and backgrounds. Now let's take a look in more detail
at personal bankruptcy .

6. A Personal Bankruptcy Story

When John lost his job due to corporate downsizing, he wasn't too concerned about getting
another job. He knew
he was well trained and had good references. He was only 45 y ears old and knew he had 20 y ears of good job
productiv ity ahead of him. John is married with two children, ages 1 0 and 1 3. John's wife, Mary , had recently
re- entered the job market doing office clerical work.
Six months later John was v ery worried. He still had no job. He had submitted scores of job applications and been on
many job interv iews. No one wanted to hire him at ev en close to his prev ious salary . His sav ings were gone and
Mary 's income was not enough to liv e on. T hey had started to use credit cards to meet their liv ing ex penses.
Another six months passed. John now had a job but he was only making half what he had made before the
downsizing. Between he and Mary they were still making less than his salary before the downsizing.
John and Mary had cut back on their ex penses in order to meet their liv ing ex penses, but now had a debt load of
$30,000 spread ov er six bank and department store credit cards. Some of the cards carried interest of ov er 1 8 percent
per annum, and John and Mary could not meet the pay ments.
Collectors started to call. One collector found out where John worked and was regularly calling him at work. John was
afraid that if his employ er knew he was getting collection calls at work he would lose his job. Worst of all, one creditor
got a judgement against him and was threatening to garnishee his wages. John knew if this happened he would lose his
job for sure. John felt so much stress that he could only sleep a few hours a night. People were commenting that he
didn't look well.
Fortunately , John's best friend was aware of the problems and suggested that John and Mary make an appointment
to see a trustee in bankruptcy . John and Mary filled out an information form outlining their financial situation and
took it to their initial consultation with the trustee.
T hey were both nerv ous about meeting the trustee, but after only a few minutes with her they felt much more at
ease. T he trustee had got coffee for them and told them she needed a few moments to rev iew the financial
information they had brought in.
After about fiv e minutes, the trustee finished rev iewing the financial information and asked them some questions:
Who was putting the most pressure on them?
Hav e y ou listed all y our debt and assets?
Hav e y ou made any ex traordinary pay ments to any creditors including family

in the last y ear? T he trustee ex plained how bankruptcy worked and asked if they
had any questions.
John said he was concerned about his credit rating and said he didn't want to go bankrupt and ruin his credit rating.
T he trustee had heard this concern many times and gently pointed out that John's credit rating was already so bad that
a bankruptcy wasn't going to make it worse. T he trustee also reminded John and Mary that they had rev iewed the
Superintendent's ex cess income standards and their income was not enough to allow a proposal to be made. In fact,
the Superintendent's ex cess income guidelines did not require John to make any pay ments from ex cess income. John
was just required to pay the trustee's ex penses and costs.
John said his nex t big concern was that his salary was going to be garnisheed and then he would lose his job.
T he trustee told John and Mary that a bankruptcy would prev ent a garnishee. T he trustee suggested that John and
Mary discuss what they felt they should do and then let her know. She reminded them that she could get a
bankruptcy in place in a few hours and would phone the judgement creditor, to inform the creditor of the bankruptcy
and prev ent the garnishee.
John and Mary discussed what to do that ev ening. T he nex t morning John phoned the trustee and said he would like to
proceed as soon as

possible. The trustee asked if John could come in at lunchtime to sign the papers. John did this.
It is now 10 months later. John has been discharged from bankruptcy and all his debts have been
written off. John was surprised at how smoothly the bankruptcy proceeded. The trustee did prevent
the wage garnishee. Creditors did stop calling him for payment. He could now sleep better and
concentrate on doing a good job at work.
He had been concerned about the creditors' meeting and thought of creditors grilling him but the
trustee said that there would only be a meeting if a sufficient number of creditors requested it. No
one did. He had submitted monthly budgets and made his required monthly payments, which over
9 months totaled $1,800. He had attended his two counselling sessions and that was it!
John knows that in six years the bankruptcy will be erased from his credit record. In fact, he has already
started to rebuild his credit by getting
a secured credit card.

7. What is Personal Bankruptcy?

One of the most powerful features of
bankruptcy is that once the
bankruptcy is filed all actions against
the debtor are stopped. This includes
In Chapter 5 we learned that people from all walks of life file for bankruptcy .
garnishees, collection calls, bank
Indiv iduals usually assign themselv es into bankruptcy in order to get a fresh
accounts attachments and
financial start. Some of the factors that lead to a bankruptcy are:
repossessions.
More is owed than the assets and income can support.
T here are a large number of creditors, which makes it too difficult to attempt an informal proposal (see Chapter 3
for more information on
informal proposals).
T he debtor is hav ing his or her salary garnisheed or attached by one or more creditors, is being harassed by
creditors, or is being
constantly ex amined or hav ing other proceedings taken against him or her.
T he debt cannot be paid off in any
reasonable time.
Note that deceased persons and minors can also hav e themselv es assigned into bankruptcy . A deceased person's estate
might be placed into bankruptcy if there are not enough assets av ailable to pay all the debt of the estate. T he
bankruptcy would allow the orderly pay ment of the creditors in the priorities established by the Bankruptcy and
Insolvency Act. A minor might file for bankruptcy if for ex ample he got into a car accident and from that is
responsible for damages he has no ability to pay .
Types of personal bankruptcy
As we discussed in the prev ious chapter, personal bankruptcy is a legal proceeding that reliev es an insolv ent person of
his or her financial debts. In Canada, personal bankruptcies are gov erned by the Bankruptcy and Insolvency Act, which
allows for two ty pes of bankruptcies:
1. A Summary Administration Bankruptcy is a bankruptcy where the bankrupt is not a corporation. Realizable
assets of the bankrupt, after the claims of secured creditors are deducted, will not ex ceed $1 5,000. T he v ast
majority of personal bankruptcies are Summary Administration bankruptcies.

2. An Ordinary Administration Bankruptcy is a bankruptcy that is not a Summary Administration Bankruptcy . An
Ordinary Administration bankruptcy is for an indiv idual where the assets will ex ceed $1 5,000 and ALL corporate
bankruptcies.
Summary administration (or streamlined) bankruptcy
A summary administration bankruptcy (also known as a streamlined bankruptcy ) deals with consumer bankruptcies
where the realizable assets of the bankrupt, after the claims of secured creditors are deducted, will not ex ceed $1 5,000.
T he v ast majority of personal bankruptcies are summary administration bankruptcies.
A summary administration bankruptcy has streamlined procedures that attempt to reduce the ex penses related to
the bankruptcy . T hese include the following:
Notice of the bankruptcy is not required to be published in a local newspaper;

All notices, statements and other documents are sent by ordinary mail;
A first meeting of creditors is required to be called by the trustee only if it is requested within 30 day s after the
date of the bankruptcy by
the Official Receiv er or by creditors who hav e in the aggregate at least twenty - fiv e per cent in v alue of the prov
en claims;
T here are no inspectors unless the creditors decide to appoint them. If no inspectors are appointed, the trustee
administers the
bankruptcy ;
Court attendance is kept to a minimum;
T rustee's fees are set by a tariff and capped.
Ordinary administration bankruptcy
In an ordinary administration bankruptcy , the indiv idual's assets will ex ceed $1 5,000. All corporate
bankruptcies are also ordinary administration bankruptcies and must adhere to the full bankruptcy procedure
as outlined in the Bankruptcy and Insolvency Act.
How a person goes into bankruptcy
T here are two way s a person can go into bankruptcy . T he first and more common way is to hav e the person make an
assignment in bankruptcy (i.e., v oluntarily go into bankruptcy ). T he second, and rarely used, way is for creditors to
ask the court to make an order that a person is bankrupt.
In both these cases, a trustee in bankruptcy is required to administer the bankruptcy and y ou will need to make an
appointment to see one. We discuss the role of the trustee and how to choose one in more detail in Chapter 1 0.
Meeting with the trustee
Before y ou meet with the trustee, he or she will likely ask y ou to fill out a form setting out y our pertinent financial
information. T his makes the meeting more productiv e. Y ou can find this fillable form at http://www.bankruptcy
canada.com/Bankruptcy Form.pdf.
T he meeting lasts approx imately an hour. T he trustee or an administrator will rev iew the debtor's financial
information, ex plain any options, ex plain how bankruptcy or a proposal works, and answer any questions. T his
meeting is free. T he meeting is non- judgemental and pressure free. Chapter 1 0 prov ides more detail about y our
first meeting with the trustee.
If there is an emergency such as a garnishee order in place that will take a portion of a person's pay cheque, the trustee
can get a bankruptcy or an intention to file a proposal in place in a matter of a few hours. T he bankruptcy or intention
to file a proposal will stop the wage garnishee.
What happens next?
T he debtor usually thinks things ov er a day or two before making up his mind. Once he decides to go bankrupt he

will phone the trustee office and tell them he wishes to proceed. It only takes a day or two for the trustee to prepare
the documents. T he debtor will go to the trustee's
office and sign the documents. T he trustee will immediately file the documents with the office of the Superintendent of
Bankruptcy . T he debtor is bankrupt when the documents are filed.
Stay of proceedings
T here are a number of immediate adv antages for a person assigning himself or herself into bankruptcy because of the
Stay of Proceedings that goes into effect immediately upon the bankruptcy being filed. T he Stay of Proceedings
protects the person filing bankruptcy as follows:
Unsecured creditors are not allowed to take any collection action.
Wage garnishees are stopped.
Bank account attachments are stopped.
Phone calls from creditors are stopped.
Repossessions are stopped.
What happens during the bankruptcy?
T he bankrupt must keep the trustee informed as to where he or she is liv ing and also must respond to the trustee's
requests and assist him as
required and prov ide whatev er information is requested. T he bankrupt must also prov ide the trustee with reports as to
earnings and liv ing
ex penses and any change in the bankrupt's family situation.
T he trustee will prov ide the bankrupt with appropriate forms to be filled in that will prov ide the trustee with the
necessary information. A meeting of creditors is not required unless requested by the Superintendent of Bankruptcy or
creditors with an aggregate of at least 25 percent of the prov en claims. T hese meetings are usually held at the office
of the trustee.
How long will I be in bankruptcy?
Y our discharge from bankruptcy will v ary depending on whether y ou hav e ex cess income and whether y ou were prev
iously bankrupt.
Bankruptcy Discharge Rules:
- 9 month automatic discharge for 1 st. time bankrupts who fulfill all their duties and who do not have excess
income. (Required monthly pay ment of less than $1 00.00 per month)
- 21 months (or more at the court's discretion) for 1 st. time bankrupts who fulfill all their duties. and who have
excess income. (Required monthly pay ment of $1 00.00 per month or greater)
-24 months for 2nd time bankrupts who do not have excess income. (Required monthly pay ment of less than $1
00.00 per month)

-36 months for 2nd time bankrupts who have excess income. (Required monthly pay ment of $1 00.00 per month or
greater)
-Bankrupts with personal income tax debt of $200,000.00 or more representing 75 percent or more of total
unsecured claims, are not eligible for an automatic discharge. T hey must go to court for an adjudication.
Creditors, the Superintendent of Bankruptcy or the trustee may oppose y our discharge. Occasionally , creditors do
object and the matter goes to mediation or is heard before a Registrar or a Judge. T he discharge is usually granted
where the bankrupt is only earning sufficient income to keep himself and his dependants reasonably prov ided for. It is
the discharge of the bankrupt, with minor ex ceptions, that cancels the
bankrupt's debts.
Bankruptcy time line
Although each person's situation may be different, there are certain key ev ents in a straightforward bankruptcy .
T ime line

Key event

Day 1

Initial consultation with the trustee office.

Day 3

Bankruptcy documents are signed and filed and the bankruptcy takes effect.

Day 1 0

T he trustee mails the creditors notification of the bankruptcy .

Days 3 to 33

If the creditors who hav e in the aggregate at least 25 percent in v alue of the prov
en claims or official receiv er wish a creditors meeting, they must notify the
trustee within 30 day s after the date of bankruptcy .

Days 1 3 to 63

First counselling session is held.

Each month

T he bankrupt must submit budgets and required pay ments.

Days 33 to 21 3

Second counselling session is held.

Eighth month

T he trustee reports on the conduct of the bankrupt and recommends whether a
discharge should be granted. (S. 1 70 Report)

Ninth + month

Bankrupt is discharged. At this point the eligible debt is erased.

T enth to 48th month

T rustee completes administration of the estate including processing tax returns and
selling any assets
T rustee applies for discharge upon the file being completed.

48th month

What happens after bankruptcy?

Most debt is erased when a person is discharged from bankruptcy . Howev er, the following debt is not erased:
Fines imposed by a court
Money owing for things stolen
T hings obtained by misrepresentation
Alimony or maintenance pay ments
Award of damages by a court for intentionally inflicting bodily harm or sex ual assault
Student loans if bankruptcy is filed prior to or within sev en y ears after the finish of studies (see Chapter 1 )
What does bankruptcy cost?
T he gov ernment, in a straightforward bankruptcy (summary administration), regulates trustee fees, filing fees, and
counselling fees. T he trustee normally is paid out of the funds arising from the liquidation of the bankrupt's assets. If
the bankrupt has no assets av ailable, then the trustee will require a retainer or require the bankrupt, ov er time, to pay
the trustee's fees and disbursements.
In the simplest cases this amounts to $1 ,800.00, which includes GST and counselling costs as follows:
O.R. Registration Fee
Counselling
Disbursements
T ax on Counselling and
Disbursements @

$75.0
0
1
70 00
1
00 00
32.4
0

T rustee's Fees

1
263 75
T ax on T rustee's Fees @ 1 2.0%
1 51
HST
65
T otal $1 ,7
92 80
T he abov e assumes a first- time bankruptcy with the counselling sessions prov ided on an indiv idual basis. Note that in
Alberta, court filing fees are required to be paid so the cost will be an additional $50.00 plus tax es.
T he abov e assumes HST of 1 2.0%. If GST or HST is different then the total will change.
T he administration fees are taken from ex cess income pay ments. If there is no ex cess income, the bankrupt will
make these pay ments usually monthly , so they are paid in full before the nine- month discharge date.

How the payments required in a bankruptcy are set.
The Superintendent of Bankruptcy sets guidelines spelling out how much a person should pay to the
bankruptcy estates and how long a person will be in bankruptcy.
Superintendent's Standards - 2016/17

Example (Family unit of 2):
Bankrupt's available monthly income:
Other family unit member's available monthly income:

$2,800
$1,000

Family unit's available monthly income:

$3,800

Minus the Superintendent's standard for a family unit of 2 as per
Appendix A:

$2,601

Total monthly surplus income

$1,199

Bankrupt's portion of the family unit's monthly income
(2,800 ÷ 3,800 = 73.68 %)

$883.42

Monthly Payment required from bankrupt, as per paragraph 7(2)(a)
$441.71
of the Directive [883.42) × 50 % = 441.71]
If your monthly payments are calculated to be less than $100.00 per month, and you are a first time
bankrupt, you are eligible for a discharge in 9 months. Please note that you are responsible to pay a
minimum of approximately $1,800.00 to the trustee over the term of your bankruptcy.

Where a person considered to be a member of the family who is not a bankrupt refuses or neglects to div ulge his or her
family income and
ex penses, the trustee will calculate the monthly pay ments ex cluding the non- bankruptcy spouse from the calculation
but only allowing 50% of the applicable Superintendent's standards corresponding to the number of person in the family
unit, including the spouse who would not div ulge his or her income.
Y ou can see the impact this will hav e on pay ments by using our Calculator:
https://www.bankruptcy canada.com/Bankruptcy T ermPredictor.php
Answers to some common questions asked of trustees
Irregular Income
When a bankrupt's income is irregular (e.g., sale commissions or seasonal employ ment), the amount that the bankrupt
is required to pay to the bankrupt's estate will be calculated on the av erage income.
Allowable deductions that reduce excess income
T he ex cess income calculations are adjusted for things such as:
Income that fluctuates such as income for commission sales people;
child support pay ments;
spousal support pay ments;
child care ex penses;
ex penses associated with a medical condition;
court- imposed fines or penalties that are in process of being paid;
ex penses permitted by the Income T ax Act (or similar prov incial legislation) that are a condition of employ ment;
or
any other debt where a stay of proceedings has been lifted by the court, and a recourse authorized.
T he trustee will ex plain how the surplus income applies to the person in question at the time of the initial consultation.
If there is no ex cess income the bankrupt will make a pay ment of $1 ,800.00 usually in monthly installments, so the
administration costs are paid in full before the nine- month discharge date.
How will my spouse be affected?
One of the most common questions trustees are asked is how a bankruptcy will affect a husband or wife. Y our spouse,
whether common law or married, will not be affected by y our bankruptcy if he or she is not responsible for any of y
our debt (did not sign an agreement or contract for any of y our debt). If they hav e a supplemental credit card they are
probably responsible for that debt. Y our spouse's credit rating will not be affected by y our bankruptcy and any assets
in the spouse's name will not be part of the bankruptcy .
If y our spouse is responsible for any of y our debt or has his own debt then the spouse may hav e to file bankruptcy too.

Should your non-bankrupt spouse divulge his or her income to the trustee?
If y our spouse works and is not going to file for bankruptcy , the trustee is obligated to base y our monthly pay ments
on family income including the income of the non- bankrupt spouse. T he non- bankrupt spouse can refuse to div ulge
his or her income to the trustee, in which case the trustee will calculate the monthly pay ments ex cluding the nonbankruptcy spouse from the calculation but only allowing 50% of the applicable Superintendent's standards
corresponding to the number of person in the family unit, including the spouse who would not div ulge his income.
If y ou wish to see how this affects the monthly pay ments y ou will be obliged to make, y ou can get a close approx
imation
by
using
the
Personal
Bankruptcy
Predictor
at
our
Mobile
Site:
http://mobile.bankruptcycanada.com/BankruptcyT
ermPredictor.php
or
the
Full
Site:
http://www.bankruptcycanada.com/BankruptcyT ermPredictor.php
Who will know I have filed bankruptcy?
Unless y ou are a prominent person it is likely that no one but y our creditors will know y ou filed bankruptcy . Y our
employ er is not notified.
In a bankruptcy , where there are significant assets, a notice is placed in the "legals" section of the newspaper notify ing
creditors of the date of the meeting of creditors. If there are minimal assets, the creditors are notified by mail only there is no adv ertisement in the "legals" section of the newspaper. Any legal filing of a bankruptcy is a public
document which the general public has access to. From this documentation, the
Credit Bureau is notified and the bankruptcy is recorded and will remain on y our credit record for 6 y ears. T his does
not mean that y ou cannot obtain credit during this time. Any granting of credit is the responsibility of the creditor to
approv e.

What if I have Canadian debt but am living in another country?
Canadians liv ing abroad can go into bankruptcy or file a proposal for their Canadian debt in the following way s:
T hey can go bankrupt in their country of residence. T his will free them of the Canadian debt so long as they
liv e in that foreign
country . If they return to Canada that debt will hav e surv iv ed and they will still owe that money .
T hey can re-establish residency in Canada and then go bankrupt or file a proposal in Canada.
T hey can go bankrupt or file a proposal under Canadian law while still living in that foreign country if:
o T hey hav e property in Canada (re: definition of "insolv ent person") "Property" includes money ,
goods, things in action, land and ev ery description of property , whether real or personal, legal or
equitable;
o or if they hav e carried on business in Canada in the preceding y ear (re: definition of "insolv ent person"
and definition of
"locality of a debtor").

Note: If y ou think y ou qualify to go bankrupt or file a proposal while liv ing in that foreign country the nex t
step would be to fill out an information form and then contact a trustee, where y ou used to liv e in Canada:
1. Information Form - See https://www.bankruptcycanada.com/BankruptcyForm.pdf.
2. T rustee Locator - See https://www.bankruptcycanada.com/trustees1.htm
T he trustee will hav e to get permission from the Office of the Superintendent of Bankruptcy for the debtor to go
bankrupt or file a proposal in that foreign country without the person coming back to Canada.
Can my bank cancel my bank account or refuse to open a bank account for me if I file
bankruptcy?
If y our bank cancels or refuses to open a bank account for y ou because y ou hav e been or are in bankruptcy they are
breaking the laws of the land. T he law is set out in Sections 3, 4 and 5 of the Access to Basic Banking S ervices
Regulations of the Bank Act.
Call the Financial Consumer Agency of Canada (1 - 866- 461 - 3222) if y ou believ e that a financial institution has
breached a consumer law. Y ou can also lodge a complaint through the Ombudsman for Banking Serv ices and Inv
estments (OBSI) at: www.obsi.ca/default.aspx .
T he Ombudsman for Banking Serv ices and Inv estments (OBSI) is an independent organization that inv estigates
customer complaints against financial serv ices prov iders, including banks and other deposit- taking organizations, inv
estment dealers, mutual fund dealers and mutual fund companies.

8. What Assets will I be Allowed to Keep?

Most people keep their
wages and salaries and
all their furniture and a
vehicle and RRSPs when
they file for bankruptcy. Many people considering bankruptcy are concerned about what assets or property they
will be allowed to keep, and what they will hav e to sell.
A common question asked by debtors is, "Will the trustee go into my home to v alue my furniture?" T he answer is no.
In special circumstances, where there is v ery ex pensiv e furniture in a home, such as antiques, the trustee would want
the furniture appraised. T he trustee uses the garage sale v alue for estimating the v alue of furniture. T his means that
the assets are v alued by hav ing the debtor estimate what the furniture would sell for at a garage sale. Most debtors
keep all their furniture.
Earnings of a bankrupt after the start of a bankruptcy , such as wages and salaries or commissions, belong to the
bankrupt person and are not interfered with by the trustee in the ordinary course of ev ents. T here are standards
supplied to the trustee by the Superintendent of Bankruptcy , which instructs the trustee to collect funds, for the benefit
of creditors, from any earnings abov e what is reasonable for the number of people in the family and the bankrupt's
personal situation.
Calculating equity in the assets
Before we take a look at what assets are kept by a bankrupt, it is important to understand three concepts: equity ,
ex emptions, and ex cess. Equity refers to the ex cess that the v alue of a piece of property has ov er any charges or
encumbrances against that piece of property .
For ex ample, if a car is worth $1 0,000 and $6,000 is owed on it, the car has $4,000 worth of equity .
Ex emptions refer to the v alue of assets that can be retained by a debtor in a bankruptcy . Each prov ince sets its
own allowable ex emptions. T hese are described in the nex t section.
Ex cess refers to any equity in assets ov er the allowed ex emption. Any ex cess belongs to the bankruptcy estate or
creditors. Once the ex cess equity has been calculated, the trustee will sell the assets and distribute the funds. Often it
will happen that a home, for ex ample, will hav e equity in ex cess of the allowance of just a few thousand dollars. In
this case, a family member may buy that equity from the bankruptcy estate rather than hav e the home sold.
Example:

Equity in Family Home
$45,00
0

Ex emption (Alberta)
40,00
0

Excess

$5,000

When v alues are giv en they usually refer to equity . For ex ample in Alberta there is an ex emption of $5,000 for a v
ehicle. If a person has a v ehicle worth $7,000 (often established by a Gold Book v alue) and owes nothing on it he has
a right to $5,000 of this equity and the bankruptcy estate (the creditors), hav e a right to $2,000. T he v ehicle can be
sold or more commonly the debtor can pay an additional $2,000 into the bankruptcy and keep the v ehicle.
If there is a secured debt attached to the v ehicle then that is deducted in calculating the equity . For ex ample, if a v
ehicle is worth $1 2,000 and there is a secured debt against it of $8,000 then there is $4,000 equity in the v ehicle and
in Alberta the debtor would keep the v ehicle.
Equity in a home is calculated by hy pothesizing a sale. I will use an Albertan ex ample. T he v alue of the home is
calculated per a current Alberta
Assessment v aluation or an appraisal.
$300,000

Value of home
Less: Real estate commission @ 7% of the 1 st $1 00,000 and 2.5% of the balance
Less: Property tax es

1 2,000
3,500

Less: Mortgage(s) per statement from mortgage holder

237,000

Estimated hypothesized equity value

47 ,500

Equity for bankrupt (home is held in joint tenancy ) @ 50 percent

23,750

Home ex emption (50% of $40,000)

20,000

Equity for the bankruptcy estate

$3,7 50

It is the duty of the trustee to realize this equity of $3,750 for the creditors in the bankruptcy . One thing that can be
done is to sell the home. T hat is not the best course for either the debtor and his family or the creditors. A better
solution is to hav e a family member, as an ex ample, prov ide the $3,750 to the bankruptcy estate in return for the
trustee's agreement not to pursue a sale on the home.
Allowable
province

exemptions

by

Each prov ince sets the v alue of assets that can be retained by a debtor in a bankruptcy . T herefore, what can be kept
in a bankruptcy v aries widely prov ince by prov ince.
For ex ample, in Alberta, $40,000 of equity in a home is protected, while in Ontario no equity in
a home is protected. T he property ex empt from seizure is set by the prov inces and territories

as follows.
Please refer to our Site's Ex emptions: http://www.bankruptcycanada.com/bankruptcyexemptions.htm

9. Protecting yourself before Filing Bankruptcy or a Proposal

If you fail to conduct
yourself properly prior to
bankruptcy you put
yourself in the position of
having your bankruptcy
discharge postponed or
denied and facing severe
fines by the court.
Many people know they must file bankruptcy or a proposal but keep putting it off hoping
for a change in circumstance or a miracle. If y ou find y ourself in this situation it is important y ou conduct y ourself
properly concerning whom y ou pay and how y ou deal with y our assets.
If y ou fail to do this y ou may put y ourself in a position where y ou hav e y our bankruptcy discharge, postponed or
denied and face sev ere fines by the court. For more information on this please see Chapter 1 3.
Many people ask how they can protect their assets from being seized and sold in a bankruptcy or if it is all right to pay
a relativ e, for ex ample, instead of a big credit card company .
T he simple answer is y ou cannot protect assets from seizure or giv e preferred pay ments to relativ es or any one while
on the v erge of bankruptcy . Some people ev en consider "running up" their debt just before bankruptcy since it will be
written off any way . A word of adv ice: Don't! T rustees in bankruptcy hav e ex traordinary powers to recov er
preference pay ments and assets "sold" at below market v alue. T rustees in bankruptcy also hav e the duty to report
such activ ities to the court where sev ere penalties are possible.
Your attitude
T he best way to look at an impending bankruptcy or proposal is that it is the law of the land and y our right to get
a fresh financial start by erasing most, if not all y our debt while retaining certain assets specified by y our prov
ince.
Accept this without guilt and without "beating y ourself up". At the same time don't cheat. Play by the rules and y our
fresh financial start will come about smoothly , without stress and inv estigation and without guilt!
What bills to pay first

Here are some tips on how to prioritize debts and protect y ourself before y ou file for bankruptcy :
Family Necessities - Prov ide the basic essentials for y our family ; food, medicine and utilities. Postpone nonessential purchases such as
electronics, toy s, a car or new clothes.
Child Support and Maintenance Payments - Keep these up to date. T his sort of debt cannot be erased in a
bankruptcy so it has to
be paid.
Secured Debt - House mortgage and car loan pay ments should be made if there is equity to protect.
Refer to y our prov ince's bankruptcy ex emptions in the chapter Prov incial Bankruptcy Ex emptions
(Assets y ou Keep).

Income T axes - Y ou are required by law to pay income tax es. If y ou are self- employ ed, y ou must pay the
periodic pay ments required.
Ev en if y ou don't hav e enough money to pay y our tax es in full, y ou should alway s file y our tax returns on time.
Unsecured Debt - Unsecured debts include credit card bills and bank signature loans; any loans without
collateral. Although these pay ments are the lowest priority , often when these pay ments get behind, their bill
collectors are the first to start harassing y ou to pay .
Get legal advice
If y our assets are significant we strongly suggest y ou seek legal adv ice from an ex perienced insolv ency lawy er. Y
ou can find an ex perienced insolv ency lawy er by asking an accountant or lawy er y ou deal with or by referring
to BankruptcyCanada.com or http://canadian- bankruptcy-lawyers.bankruptcy.tel/
T rustees in bankruptcy will refer a debtor to an insolv ency lawy er if the trustee feels there is a potential conflict
of interest and the debtor should hav e legal counsel.
Some "Don'ts"
Don't make significant purchases on credit prior to bankruptcy or a proposal;
Don't make significant pay ments or pay ments to creditors out of the ordinary course of y our pay ment history .
Many people want to pay a relativ e, for ex ample, ahead of a credit card company . Don't do this. T he law doesn't
distinguish between ty pes of creditors and sev ere
court penalties can be imposed;
Don't cash in RRSP's or stocks on the ev e of bankruptcy or a proposal;
Don't "sell" or transfer assets to a friend or family member;
Don't purposefully neglect to list some of y our creditors. All debt must be listed.
Dealing with awkward situations
Uncle John - Y our uncle John co- signed a loan for y ou. If y ou go bankrupt y ou know the bank will look to y our
Uncle John for repay ment. Y ou don't want to include this debt in y our bankruptcy but want to pay this debt y
ourself.
T his is not allowed and if y ou attempt this and are caught y ou risk sev ere penalties.
A better way to handle this situation is to talk to y our Uncle John ex plaining the situation. It is not allowed for y ou
to make an agreement to repay Uncle John. But, after y ou receiv e y our discharge y ou will be free to pay back
Uncle John or any creditor.

You must have a credit card for work
You know you cannot keep any of your credit cards if you file for bankruptcy but you have to have a credit
card for your job.
Solution # 1 - Hav e y our spouse or a friend get a supplemental card for y ou. It will hav e y our name on it but the
responsibility for pay ment will be the primary card holder;
Solution # 2 - Use a debit card.
Note: A person filing a proposal is allowed to retain a credit card that has a zero balance.
You are self-employed by being a director of a small company
You know that you cannot be the director of a company while in bankruptcy. Y ou are self- employ ed and in
conjunction with y our small business y ou incorporated a company with y ourself as sole director. T he business earns
y ou the equiv alent of wages and y ou know y ou
can keep the business while in bankruptcy since there are no assets in the business.
What to do? One solution is to hav e y our spouse or a friend appointed as a director and y ou resign and become an
employ ee of the business. T his should be done just before the bankruptcy and the change in directors registered by a
lawy er. Copies of the changes should be supplied to y our trustee so he/she knows ev ery thing is "abov e board".

10. What is a Trustee?

You can find a list of
trustees in all provinces
and territories at:
https://www.bankrupt
cycanada.com/trustees
1.htm
Y ou'v e decided y ou may need to file bankruptcy and y ou'v e considered how to protect y ourself before doing so (see
Chapter 9). Now it's time to choose a trustee in bankruptcy .

You cannot go bankrupt or
file a proposal unless you
use the services of a
trustee in bankruptcy.

What does a trustee do?
A trustee is one of the key persons in the bankruptcy process. Y ou cannot go bankrupt or file a proposal unless y ou use
the serv ices of a trustee in bankruptcy .
Some of the duties of the trustee in bankruptcy are to:
Administer the bankruptcy estate
Prepare the bankruptcy documents that assign the person into bankruptcy
Rev iew the file for any fraudulent preferences or rev iewable transactions
Chair meetings of creditors
Sell any av ailable assets

Perform counselling for the debtors
Recommend whether the bankrupt should be discharged
When a person assigns himself or herself into bankruptcy he also assigns all his assets, ex cept assets that are ex empt, to
the trustee. (See

Chapter 8 for more information on ex empt assets.) T he assets are said to "v est in" or are owned by the trustee in
bankruptcy . Property
acquired by , or dev olv ing upon the bankrupt up to the date of the bankrupt's discharge, are called "after- acquired"
assets. A trustee must interv ene to obtain title to these assets.
Let's take a look at a couple of ex amples of how the trustee recov ers assets formally owned by the bankrupt.
Example 1
A month before Susan goes into bankruptcy she pay s her best friend, Natalie, the $2,000 that she owes her. Susan
(the debtor in this case) does not pay any of her other creditors. T he trustee has the power to recov er that pay ment
to Natalie. In order to recov er the money , the trustee has to prov e the following:
T he transaction took place within three months prior to the bankruptcy .
T he debtor was insolv ent at that time.
T he debtor intended to prefer the creditor.
Example 2
Fiv e months before going into bankruptcy Robert pay s his Uncle John the $4,000 he owes him. Robert does not
pay any other creditors in full. In order to recov er the money , the trustee has to prov e the following:
T he transaction took place within 1 2 months prior to the bankruptcy .
T he debtor was insolv ent at that time.
T he parties were related.
T he debtor intended to prefer the creditor.
Example 3
Four months before going into bankruptcy , Jamal giv es his boat, which he owns free and clear and is worth $5,000,
to his girlfriend, Regina. T his sort of transaction is said to be "v oid as against the trustee" and the trustee can recov
er this asset if the trustee can prov e that that debtor was unable to pay all debts without the property giv en away .
T rustees can go back as far as fiv e y ears in order to recov er assets.
T o whom is the trustee responsible?

Trustees in bankruptcy
are subject to a Code of
Ethics (see Appendix)
which is an integral

part of the General
Rules of the Bankruptcy
and Insolvency Act.

A trustee is an officer of the court in respect of any estate under his or her administration. Although y ou, as the
debtor, chose the trustee who will administer y our bankruptcy , it is not the same as hiring a lawy er. T he trustee is
not the agent of the bankrupt, nor of the creditors, although he or she does hav e responsibilities to each.
T he trustee's responsibilities arise from the duties the trustee has to perform under the Bankruptcy and Insolvency Act:
1. taking possession of the debtor's assets on appointment;

2. conv erting or realizing on the assets;
3. assisting the debtor in preparing the bankruptcy documents and setting up the first meeting of creditors;
4. rev iewing and finalizing the claims against the bankrupt;
5. reporting to the creditors;
6. preparing a report to the court on the bankrupt's discharge; and
7. reporting to the court on the trustee's discharge.

T he Superintendent of Bankruptcy licenses trustees. In order to be considered for a trustee licence a person has to hav e:
Worked for a trustee company ;
T aken and passed a three- y ear course;
Sat and passed an oral ex amination where he or she is questioned by a prominent insolv ency lawy er, a prominent
trustee in bankruptcy , and two members of the office of the Superintendent of Bankruptcy .
Most trustees hav e accounting designations.
T he good news is that trustees in bankruptcy are so highly trained and are under such close scrutiny by the Office of the
Superintendent of
Bankruptcy that almost any trustee y ou choose will be highly skilled, and v ery ethical.
How to find a trustee
Y ou can find a trustee in bankruptcy at the BankruptcyCanada.com website. Y our lawy er or accountant may be able
to recommend a trustee to y ou. Perhaps y ou hav e a friend or acquaintance or co- worker who filed bankruptcy or a
proposal who can recommend a trustee.
Conflicts of interest
Before accepting an appointment, the trustee must make sure he or she does not hav e a conflict of interest. T he
Bankruptcy and Insolvency
Act sets out the situations where a trustee is not qualified to act.
A trustee may not administer a bankruptcy where the trustee is, or at any time during the two preceding y ears was, any
of the following:
A director or officer of the debtor
An employ er or employ ee of the debtor or of a director or officer of the debtor
Related to the debtor or to any director or officer of the debtor

T he auditor, accountant, or solicitor of the debtor, or a partner or employ ee of the auditor, accountant, or solicitor of
the debtor
Furthermore, the trustee may not act in the following circumstances:

Where the trustee is under a trust indenture issued by the debtor or any person related to the debtor, or
Where the trustee is related to the trustee under a trust indenture referred abov e.
What happens if I disagree with the trustee's actions?
Where the bankrupt or any of the creditors or any other person disagrees with any act or decision of the trustee, that
person has the right to apply to court for the court to decide the issue.
A special circumstance sometimes arises where creditors want the trustee to take some action, such as to pursue the
recov ery of an asset. T he trustee may decide not to take any action because he or she does not hav e the funds to do
this or for some other reason. T he creditors in this circumstance hav e the right to apply to court for the power to
pursue the action. If the court approv es the action and the creditor recov ers the asset, the creditor has the right to
recov er his or her ex penses and debt from the proceeds. Any funds remaining are turned ov er to the bankruptcy
estate.

Mediation is av ailable to resolv e two kinds of disputes:
1 . Disagreements ov er the amount of money the bankrupt will pay to creditors (called surplus income).
2. Disagreements regarding the conditions for a bankrupt to be declared free from the status of being bankrupt
(called a discharge from bankruptcy ).
Remuneration of the trustee
In simple bankruptcies (i.e., summary administration bankruptcies) the trustee fees and disbursements are set by and
regulated by the federal gov ernment. Summary administration bankruptcies make up the v ast majority of personal
bankruptcies. See Chapter 7 for more information
on regulated tariffs.
Where the bankruptcy is more complex , the trustee charges an hourly rate. In these cases, the trustee's fees are
approv ed by any of the following:
A creditors' meeting
Inspectors of the bankruptcy estate
T he
court.
If an interested party objects to the trustee's fees, an application to court for a rev iew can be made.
T rustees hav e first call for their fees and costs from the contributions the debtor is required to make from surplus
income. T he Office of the
Superintendent of Bankruptcy sets surplus income pay ments. (See Chapter 7 for more information on surplus income
pay ments.)
If y our required surplus income pay ments are not enough to cov er the minimum administration costs of approx
imately $1 ,800, then most trustees will set up monthly pay ments for y ou so the costs are paid ov er the nine
months prior to y our discharge from bankruptcy .
Discharge of trustee
T he estate is considered to hav e been fully administered when:
a trustee's accounts hav e been approv ed by the inspectors and tax ed by the court
all objections, applications, and appeals hav e been settled or disposed of
all div idends hav e been paid.
T he trustee will then make an application to court to be discharged.

11. Meeting with your Licensed Insolvency Trustee

Your initial meeting may
be with an administrator
and not the trustee in
bankruptcy.
Administrators are highly
skilled and trained. They
are also
under the close
supervision of a trustee in
bankruptcy.

Once y ou hav e chosen a trustee in bankruptcy y ou will need to make an appointment to meet with him or her. T he
initial consultation will be free.
Y our initial meeting may be with an Administrator and not the Licensed Insolvency Trustee . T his is alright.
Administrators are highly skilled and trained. T hey are also under the close superv ision of a trustee in bankruptcy .
Before y ou sign any bankruptcy or proposal documents, a trustee in bankruptcy will meet with y ou and do an
assessment of y our financial situation. T he trustee in bankruptcy will also sign some of the documents along with y ou.
Preparing for your meeting
Y our meeting with the T rustee or Administrator is y our opportunity to get information to find out if bankruptcy or a
proposal is right for y ou. It is a good idea to do some research so y ou know something about bankruptcy and
proposals. Of course, since y ou are reading this book y ou
hav e an ex cellent resource at hand. T he BankruptcyCanada.com website is another v ery good resource.
It pay s to be well organized. Y ou can only get the best adv ice if y ou prov ide the trustee with all relev ant information
about y our situation. We suggest y ou use the form on BankruptcyCanada.com. T his form can be downloaded to y
our computer and filled out on y our computer. It can also be printed or emailed to y our trustee. Hav ing this
information av ailable means y our meeting will go v ery smoothly and be v ery productiv e.
Write down any questions that come to mind as y ou fill out the information form so that y ou don't forget to ask
them if the administrator or trustee do not cov er them.

Key issues before you proceed
Remember, that at y our first meeting with the administrator or trustee, y ou are deciding whether this person is the
right person to administer y our bankruptcy or proposal. Y ou may want to consider whether y ou are going to be
comfortable dealing with this person and whether y ou trust the adv ice he or she is giv ing y ou.
Your key duties should be in writing
T he trustee will prov ide y ou with a list of important things y ou hav e to do such as:
Monthly pay ments required
Monthly Income & Ex pense Reports to be completed
T he two counselling sessions y ou must attend

T ax return information required
Creditor's meeting date (If required)
Any other items forming part of y our
duties
Make sure y ou complete ev ery thing in a timely manner. If y ou do not, it may mean the trustee will hav e to oppose
y our discharge from bankruptcy . If y ou do not get a discharge from bankruptcy , then after the trustee is
discharged the stay of proceedings is lifted. At this point the creditors can pursue y ou for pay ment of y our debts. It
is just as though y ou were nev er in bankruptcy .
Checklist for Choosing a Licensed Insolvency T rustee:
When I first phoned the trustee office were they responsiv e when I told them why I was calling? If I had to hav
e someone phone me
back did they get back to me quickly ?
Is the initial consultation free?
If I wanted to see a trustee as soon as possible did the trustee office set up the initial consultation in a matter of a
day or two?
If I had an emergency because someone was going to garnishee my pay was the trustee able to see me that day
or early the nex t day ?
Do the people at the trustee office treat me with sensitiv ity and respect?
Am I going to be comfortable dealing with the administrator or trustee?
Did the administrator or trustee answer all my questions so I could understand how bankruptcy will affect my
family and me?
Will I be giv en all my duties in writing?

12. What about Credit Counsellors?

Be careful! Many people
do not fully understand all
the ramifications of using
credit counsellors.

In the last ten y ears, more and more credit counselling firms hav e opened up, fuelled by the growing debt problem
in Canada and debtors' desires to do almost any thing to av oid going bankrupt.

CAUT ION! Some Credit Counsellors exist only to collect a fee from you for referring you to a trustee. I have
heard of charges from $800 to $1 ,500 for this "service". Never, never pay anyone for a referral to a trustee. Set
up your own initial meeting with a trustee which will be free. You can find trustees in every province and
territory in Canada at: Bankruptcy.tel.
Credit counsellors, who do hav e pay ment plans, hav e y ou make regular pay ments to them and they in turn make pay
ments to y our creditors. Credit Counsellors get paid by holding back a certain percent of y our pay ments for their
fees. Most of the "non- profit" Credit Counselling firms also get funding from v arious credit grantors.
Be careful! Many people do not fully understand all the ramifications of using credit counsellors:
Impact on your credit rating. If y ou use a credit counsellor to help get control of y our debt, the credit bureau
will record that a proposal is in place. T hree y ears after the proposal is satisfied, the record will be remov ed from
the credit bureau. (See the Chapter 1 7 for
more information on proposals.)
Your ability to make monthly payments. T he monthly pay ments that y our credit counsellor and y ou
agree on should be high enough to significantly reduce y our debt but not so high that y ou hav e "no life". If y
ou do not hav e money left ov er at the end of the month to pay for the small pleasures in life y ou may find
that y ou end up defaulting on y our pay ments to the credit counsellor.
T he Industry Canada Standards on required pay ments in a bankruptcy are quite accurate in establishing the max
imum pay ments that should be made in a monthly pay ment schedule set up by a credit counsellor.

T he standards for 201 1 /1 2 are:
One Person - 50% of take home pay in ex cess of $1 ,926/mo;
T wo People - 50% of take home pay in ex cess of $2,398/mo;
Family of T hree - 50% of take home pay in ex cess of $2,948/mo;
Family of Four - 50% of take home pay in ex cess of $3,578/mo;
Family of fiv e - 50% of take home pay in ex cess of $4,059/mo.

Bankruptcy may well
permit you to recover a
good credit rating much
faster than credit
counselling.

Length of time you should pay. Most trustees in bankruptcy feel that the term for repay ment should be three to four
y ears. It is a stipulation in the Bankruptcy and Insolvency Act that the term for a "Consumer Proposal" be no more
than fiv e y ears. T erms longer than this hav e a v ery high failure rate because people cannot see a "light at the end of
the tunnel".
Independent versus non-profit credit counsellors
"Non- profit" credit counsellors perform the same serv ices as independent credit counsellors and hav e similar training
and serv ices. T he major difference is that "non- profit" credit counsellors are credit counsellors who are supported,
and funded by major credit grantors such as banks, credit card companies, and department stores.
Credit counsellors versus trustees in bankruptcy
Are there adv antages for a person using the serv ices of a credit counsellor rather than a trustee in bankruptcy ? Let's
consider the facts and then y ou decide. Remember, that y our objectiv e is to get out of debt and re- establish a good
credit rating in an honourable and cost- effectiv e way , as quickly as possible.

Key Considerations

Credit Counsellors

T rustee in Bankruptcy or a
Proposal
Bankruptcy : 6 y ears after the

When will my debt be erased from
the credit bureau?

3 y ears after the debt is repaid.

discharge**. Proposal: 3 y ears after
the Proposal is
satisfied

What about costs?

Credit counsellors hold back a
portion of the pay ments y ou make
for their fees

A bankruptcy or a proposal is
usually cheaper.

Which is cheaper?

Can income tax debt and other CRA
debt be included and ev entually
written off?

Fees in almost all bankruptcies and
in consumer proposals are set and
regulated by the gov ernment.

No

Y es. Almostalldebtscanbewrittenoff.

Once I agree to a debt repay ment
plan with a credit counsellor or file for
bankruptcy or a proposal, will my
creditors, including CRA, be forced to
stop all actions against me including
try ing to collect money ; phoning me;
ih i

Y es. By law, all actions must cease
and garnishees are stopped or prev
No. T hey will not be forced to stop
ented once a proposal or bankruptcy
but the creditors, that agree to a plan,
is filed.
will v oluntarily stop collection calls
and other actions.
Collection calls will stop once the
collector knows y ou hav e filed a

Which will giv e me a better credit
rating?

In most circumstances a bankruptcy
or proposal will giv e y ou a better
credit rating because it will deal
with y our debt more quickly thus
allowing y ou to start to rebuild y our

Can I pay back less then I owe and hav e
Only in rare circumstances.
the rest of the debt erased?

Y es.

Please refertothisreportoncredit
counsellors by Canadian Consumer
Affairs. T he report raises concerns
about poorly trained credit
counsellors and the conflict of
interest “non profit” credit

Almost all trustees hav e both an
accounting designation and a univ
ersity degree. In addition, all must
complete and pass a rigorous threey ear bankruptcy and law course and
be inv estigated by the RCMP
before being granted a trustee
licence

No

Y es, by the Federal Gov ernment. T
he gov ernment performs regular
audits on each trustee office.

T here are no set standards.
What training and education do credit
counsellors and trustees in bankruptcy
hav e?

Are they regulated?

Also stringent codes of ethics are in
place by the Bankruptcy and
Insolvency Act the CAIRP and the
Pay ment plans, where monthly pay
What kinds of debt repay ment plans are
Bankruptcy and two kinds of
ments
are
made
which
are
distributed
offered?
Proposal.
to the creditors

Is Gov ernment approv ed Credit
Counselling offered?

What if I hav e a dispute?

In some cases.

T here is no dispute mechanism in
place.

Y es. Gov ernment tested and
approv ed counsellors prov ide
credit counselling in all
b k ti
d
Y ou hav e the right to hav e y our
dispute mediated.

Canadian Consumer Affairs funded report on the credit counselling industry

Not-for-profit credit
counselling services may
be receiving secret
commissions or
generous financial support from
creditors, the
Government, United
Way and the industry at
large.

For more information on this report on credit counsellors, funded by Canadian Consumer Affairs pleaserefertothislink.
T he report raises concerns about poorly trained credit counsellors and the conflict of interest "non profit" credit
counsellors hav e because they are funded by credit grantors.
T he following are some excerpts:
Consider that the alternativ e, bankruptcy , may well permit y ou to recov er a good credit rating much faster than
credit counselling.
Not- for- profit credit counselling serv ices may be receiv ing secret commissions or generous financial support from
creditors, the
Gov ernment, United Way and industry at large.
Not for profit does not mean that the employ ees and/or operators of many of these serv ices are not collecting
salaries and growing a
business.
Lack of regulation of the industry make consumers v ulnerable to receiv ing poor adv ice from untrained or poorly
qualified counsellors
Some non- profits may adv ise only those solutions that bring in funding v ia commissions or donations from

creditors
Organizations offering budget counselling may face a difficult balancing act as they seek to maintain complete
independence v is- a- v is creditors and the need for funding, which could quite logically come from creditors who
benefit, directly and indirectly , from the results of effectiv e budget counselling.

13. What are the Duties of a Bankrupt?

In Chapter 5 we discussed how bankruptcy dev eloped in Canada and looked at the objectiv es of Canada's bankruptcy
laws. T hese include the following:
In the case of an indiv idual, to permit an honest but unfortunate debtor to obtain a discharge from his or her debts.
T o prov ide for the orderly and fair distribution of property among the creditors.
T o allow an inv estigation to be made of the affairs of the bankrupt.
In the case of an indiv idual, to permit the rehabilitation of the bankrupt.
T o permit the setting aside of preferences, settlements, and other fraudulent transactions, so that all ordinary
creditors may share equally in the administration of the bankrupt's assets.
In order for this to happen, Canadian law imposes certain duties on a bankrupt, establishes bankruptcy offences, and
sets rules under which bankrupts are discharged.
T he bankrupt's duties
T he debtor's duties are mostly common sense and in most cases the path to discharge is relativ ely free of stress and
conflict.
Major duties:
T he trustee will giv e the debtor a list of his or her major duties in writing, which include the following:
Monthly pay ments required
Monthly Income and Ex pense Reports to be completed
Detail of the two counselling sessions y ou must attend
T ax return information required
Creditor's meeting date (if required)
Any other items forming part of y our duties.
T he debtor also has to cooperate with the trustee for all reasonable things the trustee asks him or her to do.
Complete list of duties:
T he Bankruptcy and Insolvency Act spells out in great detail what the debtor's duties are and what the penalties are for
breach of those duties

(see nex t section). T he bankrupt must:
Deliv er all non- ex empt property to the trustee or an authorized agent.
Deliv er to the trustee all books, records, and documents relating to his other property or affairs, including:
title papers
(deeds)
insurance
policies tax
records
tax returns

RRSP information
Attend before an Official Receiv er for the purposes of being ex amined on the following areas:
conduct
causes of
bankruptcy
disposition of
property
Within fiv e day s following the bankruptcy , submit a sworn statement of affairs to the trustee. If the complex ity of
the task is bey ond the
bankrupt's capabilities, the Official Receiv er can authorize the employ ment of a qualified person to assist.
Prov ide all assistance to the trustee in making an inv entory of his or her assets.
Disclose the following matters with regard to the disposition of property during the y ear preceding
bankruptcy or longer if the court orders:
the property disposed
how the property was disposed of
to whom the property was
transferred consideration for the
disposition
whether the disposition was made in the ordinary manner of trade
whether any of the proceeds were used for other than reasonable personal ex penses
Disclose to the trustee all property disposed of by way of gift or settlement without adequate v aluable
consideration within fiv e y ears
preceding the bankruptcy .
Attend the first meeting of creditors, if called, and submit to ex amination.
Attend other meetings of his or her creditors and inspectors, or attend meetings called by the trustee.
Submit to other ex aminations under oath as required with respect to the bankrupt's property or affairs.
Aid in the realization of property and distribution of proceeds, including ex ecuting any required documents and ex
amining proofs of claims
for correctness.
Inform the trustee of any material change in the bankrupt's financial situation.
Keep the trustee informed of his or her address during the bankruptcy process.
Do all such things as the trustee may "reasonably require" or as directed by the court.
Bankruptcy offences
T he Bankruptcy and Insolvency Act imposes a minimum standard of conduct on all participants inv olv ed with a
bankrupt estate. If the bankrupt is a corporation, ev ery officer, director, or agent of the corporation who directed,

authorized, etc. the commission of an offence is liable as if he had committed the offence personally .
T he Bankruptcy and Insolvency Act outlines v arious offences for which criminal proceedings may be undertaken
against a bankrupt, a trustee in bankruptcy , or other persons.
A bankrupt who commits any of the offences outlined in that Part may , according to S.1 73, hav e his discharge
refused, suspended or granted conditionally . A bankrupt who fails without reasonable cause to do any of the things
required of him under S.1 58 ("Bankrupt's Duties“ See abov e) is guilty of a bankruptcy offence.
S.1 98 provides that a bankrupt is guilty of an offence where he or she:
Makes a fraudulent disposition of his property before or after the date of the initial bankruptcy ev ent.
Refuses or neglects to answer fully and truthfully all proper questions put to him in an ex amination under the BIA.
Makes a false statement or knowingly makes a material omission in a statement or accounting.
After or within one y ear immediately preceding the date of the initial bankruptcy ev ent, conceals, destroy s,
mutilates, falsifies, makes an

omission in or disposes of or is priv y to such acts, from books or documents affecting or relating to his property or
affairs, unless he can
prov e he had no intent to conceal the state of his affairs.
After or within one y ear immediately preceding the date of the initial bankruptcy ev ent, obtains credit or any
property by false
representations made by him or made by any other person to his knowledge.
After or within one y ear immediately preceding the date of the initial bankruptcy ev ent, fraudulently conceals or
remov es any property of
a v alue of $50 or more or any debt due to or from him.
After or within one y ear immediately preceding the date of the initial bankruptcy ev ent, hy pothecates, pawns,
pledges, or disposes of any property that he has obtained on credit and has not paid for, unless in the case of a
trader the hy pothecation, pawning, pledging, or disposing is in the ordinary way of trade and unless in any case he
prov es that he had no intent to defraud.
Section 1 99 further prov ides that an undischarged bankrupt who engages in a trade or business or obtains credit
for more than $1 ,000 without disclosing that he is an undischarged bankrupt is also guilty of an offence.
Section 200 prov ides that a person has committed an offence where he has been bankrupt or has made a proposal in
the past, and has not kept adequate records as defined in the BIA in the period of two y ears before the initial
bankruptcy ev ent.
Bankrupts are rarely aware of these prov isions and it is the duty of a trustee to adv ise a bankrupt of these prov isions.
T hese offences can be prosecuted in both the Bankruptcy Court and also Criminal Court as they are classified as
criminal offences. T he prosecutions may also be brought after the bankrupt is discharged.
Discharge from bankruptcy
T he discharge from bankruptcy is v ery important to the bankrupt as it results in the following:
T he debtor is no longer bankrupt and therefore not under any more obligations under the BIA.
T he bankrupt no longer has a restriction on being a director of a corporation under prov incial law.
T he countdown to when the credit bureau clears the person's record of hav ing gone bankrupt begins its 6 y ears
term.
All debts are erased ex cept for the
following:
o Fines imposed by a Court;
o Money owing for things stolen;
o T hings obtained by misrepresentation;
o Alimony or maintenance pay ments;
o Award of damages by a court for intentionally inflicting bodily harm or sex ual assault;

o Student loans if bankruptcy is filed prior to or within sev en y ears after the finish of studies.
T he v ast majority of bankrupts are discharged without any opposition. T he trustee has a duty to report on the
conduct of the bankrupt in a report filed at the eighth month of the bankruptcy . T his is called the 1 70 report as it is
required pursuant to Section 1 70 of the BIA.
In addition, creditors or the superintendent of bankruptcy may oppose the discharge of a bankrupt.
Creditors sometimes disagree with the trustee when the trustee recommends that the bankruptcy be discharged
unconditionally . T he Bankruptcy and Insolv ency Act giv es creditors the right to oppose the discharge and appear in
court to giv e their reasons why there should be a further penalty of pay ing more money , or hav ing the discharge
postponed or some other penalty . Creditors, who oppose the bankrupt's discharge, must be able to establish one or
more of the Section 1 73 facts that are listed below.
T he BIA Sets out Facts for which a Discharge may be Refused, Suspended or Granted Conditionally :
Section 1 7 3 Fact

Probable Penalty (Note: #1 )

T he bankrupt has been guilty of any fraud or
fraudulent breach of trust.

T he bankrupt has not paid the pay ments required
under the
Superintendent's Guidelines.
T he bankrupt has committed an offence in
connection with the bankrupt's property or any
proceedings under the bankruptcy .

T he bankrupt could hav e filed a v iable
proposal.

T he bankrupt has not performed his duties under the
BIA or did not comply with an order of the court.

T he trustee can make a recommendation but it is
common that the
penalty is set by the court and can be the pay ment of
monies and/or a delay in time before the discharge.
Discharge is delay ed until the funds are paid.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.
T he trustee recommends that the pay ments required
under the
Superintendent's Guidelines continue for 1 2 more
months.
T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he unencumbered assets are worth less than 50% of the
T his is a "catch all" reason for getting the matter into
unsecured debt, unless it is for reasons for which the
court; usually used by creditors and not trustees.
bankrupt cannot be held
responsible.
T he bankrupt has, in the 3 months prior to bankruptcy
, incurred debt in order to bring his assets equal to
50% of the liabilities.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he bankrupt, in the 3 y ears prior to the bankruptcy ,
did not keep books and records of a business he
engaged in.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he bankrupt has continued to trade after becoming
aware of being
insolv ent.

T his is seldom used.

T he bankrupt has failed to satisfactorily account for
any loss of assets.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he bankrupt has brought on or contributed to his
bankruptcy by rash and hazardous speculation, by
unjustified ex trav agance in liv ing,
by gambling or by culpable neglect of the bankrupt's
business.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he bankrupt has put any of his creditors to unnecessary
ex pense by a friv olous or v ex atious defense to any
action properly brought
against the bankrupt.

T he trustee can make a recommendation but it is
common that the penalty is set by the court and can be
the pay ment of monies and/or
a delay in time before the discharge.

T he trustee can make a recommendation but it is
T he bankrupt has, within the 3 months prior to
common that the penalty is set by the court and can be
bankruptcy , incurred unjustifiable ex penses by bringing a
the pay ment of monies and/or
friv olous or v ex atious action.
a delay in time before the discharge.

T he bankrupt has, within the 3 months prior to
bankruptcy , made a

monies and/or
a delay in time before the discharge.

pay ment to any of his creditors in preference to the other
creditors.
T he trustee can make a recommendation but it is
common that the
penalty is set by the court and can be the pay ment of
Note: #1 - T hese are the author's personal opinions and are in no way to be accepted as a standard nor should
they be relied upon as a probable outcome.
If the penalties are not met then the trustee will seek his discharge. Once the trustee is discharged the Stay of
Proceedings is lifted the debt of course is not erased and creditors can pursue the debtor as if he or she has nev er been
bankrupt.

14. Meeting of Creditors

A meeting of creditors
is seldom held in a
Summary
Administration
Bankruptcy.

Once y ou hav e decided that filing for bankruptcy is the best course of action to resolv e y our financial situation, the
trustee will prepare the documents for y ou to sign. Y ou are officially bankrupt when the documents hav e been filed
with the office of the Superintendent of Bankruptcy .
In a Summary Administration Bankruptcy (Streamlined Personal Bankruptcy ) a creditors' meeting is not held unless it
is requested within 30 day s after the date of the bankruptcy by the Official Receiv er or by creditors who hav e in the
aggregate at least 25 per cent in v alue of the prov en claims. A creditors' meeting is mandatory for all other
bankruptcies, both personal and commercial.
Purpose of the first meeting of creditors
T he first meeting of creditors is a v ery important aspect of bankruptcy administration in that it sets the stage for
creditor inv olv ement and the direction to be taken by the trustee. It is the creditors who hav e suffered the financial
loss and it is important they are aware of their rights and options to minimize this loss. Accordingly , the trustee must
alway s be properly and fully prepared for the initial meeting with creditors and
hav e all relev ant information at hand.
T he trustee calls the first meeting of creditors for the following purposes:
T o consider the affairs of the bankrupt
T o affirm the appointment of the trustee or substitute another in place thereof
T o appoint inspectors

T o giv e such directions to the trustee as the creditors may see fit with reference to the administration of the estate.
Calling the meeting
It is the duty of the trustee to send a notice of the first meeting of creditors within fiv e working day s after the date of
his or her appointment to ev ery known creditor, the Superintendent, and the bankrupt.

T he trustee is required to include the following with the notice:
A list of creditors with claims amounting to $25 or more, and the amounts of their claims
A proof of claim in prescribed form (Instructions are included)
A general prox y
Statement of affairs
For all ordinary administration bankruptcies, the trustee must also publish a notice of the first meeting of creditors in a
local newspaper.
T he first meeting of creditors is generally to be held within the 21 day period following the appointment of the
trustee and normally prov ides creditors with a 1 to 2 week lead time to accumulate their documentation, assess their
position, and file their proofs of claim.

T he meeting is usually held at the office of the trustee.
Quorum
In order for a creditors' meeting to be held, there must be a quorum of creditors. A quorum ex ists where there is
present, in person or by prox y , at least one creditor entitled to v ote. Note that a quorum is not required for the
appointment of the trustee or to adjourn the meeting.
Particularly in smaller estates, there will often be situations where a creditor has prov en its claim prior to the meeting
and has appointed the trustee as its prox y . Where this occurs and no other creditors are represented, a quorum will
ex ist. In this situation, the trustee can be ex pected to confirm its appointment by prox y and to make a motion that
no inspectors are appointed. Certainly , the trustee does hav e the option call another meeting where it is warranted.
What happens at the first meeting?
T he chair of the meeting is responsible for ensuring that creditors attending the meeting hav e:
Filed a proper proof of claim, and
Are entitled to v ote.
T o ensure that adequate information is av ailable to creditors, the trustee is required to prepare a preliminary report. T
he preliminary report is a report to the creditors by the trustee on the debtor. T he report giv es background on the
debtor and the reasons why the debtor filed bankruptcy . T he trustee comments on the conduct of the debtor and
whether the trustee is aware of any fraudulent preferences or rev iewable transactions the debtor may hav e been party
to. T he preliminary report also includes an estimate of the money that will be av ailable to pay
the secured creditors and the estimate of trustee fees.
T his is usually rev iewed at the first meeting of creditors once the meeting is called to order.
T he chair will then request a resolution confirming the appointment of the trustee or appointing a new trustee. T he
rest of the meeting should not be conducted until it is determined who will be acting as trustee.
T he chair will table relev ant documents including the following:
Proofs of claim of creditors not present
T he Assignment and the Certificate of the Appointment of the T rustee or, alternativ ely , the Bankruptcy Order
Proof of Serv ice of the Notice calling the first meeting of creditors
Proof of Adv ertisement in the local newspaper, if applicable
T he Statement of Affairs
A copy of the Ex amination of the bankrupt, if held prior to the meeting. T he Official Receiv er can ex amine the
bankruptcy under oath. Ex aminations are conducted at random or more commonly at the request of the trustee or
a creditor because there are some contentious transactions that need further ex posure. An ex ample is that the

trustee is aware that the creditors are suspicious of the debtor because the debtor receiv ed a large inheritance two
y ears ago and is now broke.
If applicable, third party deposit or guarantee agreements must be disclosed. It is common that the person going into
bankruptcy has no money to pay the administration costs made up of filing fees, tax es and trustee fees. A relativ e, for
ex ample will put up funds that the trustee will hold in trust to be used to pay the administration costs if the bankruptcy
estate does not generate enough to cov er these costs.
T he chair will also call for a resolution for the appointment of inspectors. An inspector is a person appointed by
creditors at the first or subsequent meeting of creditors, as part of a committee to ex amine and giv e direction to
the trustee's administration of the estate of the bankrupt. T his resolution is usually called for near the end of the
meeting, after the affairs of the bankrupt hav e been fully addressed.
Questioning the bankrupt
After the affairs of the bankrupt hav e been discussed, the creditors can question the bankrupt directly . T he Bankruptcy
and Insolvency Act requires the bankrupt to attend the first meeting of creditors, and submit to an ex amination. In
practice, a formal ex amination of the bankrupt, under oath, does not occur at the first meeting of creditors, but the
bankrupt is required to answer truthfully all proper questions of the creditors.

T he chair of the meeting needs to ex ercise judgement regarding the appropriateness of the questioning of the bankrupt,
particularly where the issues raised are such that it would be adv isable for the bankrupt to obtain legal counsel. In such
circumstances, creditors should consider a formal ex amination of the bankrupt in which case the creditors can be inv
ited to forward their questions to the T rustee. It will be necessary for the chair to ex ercise his judgement as it relates
to a proper balancing of the rights of the creditors and of the bankrupt.
T he role of the Chair of the Meeting
T he chair of the first meeting of creditors shall be the Official Receiv er (an official at the office of the Superintendent
of Bankruptcy ) or his nominee. Often, the Official Receiv er will appoint the trustee as his nominee. At all
subsequent meetings, the trustee shall be the chair of the meeting unless by resolution at the meeting some other
person is appointed.
In those situations where the Official Receiv er chooses to chair the first meeting of creditors, it is required for the
trustee to be in attendance and prov ide relev ant information.
T he chair is responsible for deciding any questions or disputes arising at the meeting. Creditors hav e the right to
appeal any such decisions to the Court.
T here may be situations that arise at meetings of creditors which cannot be immediately resolv ed. In these situations, it
is av ailable to the chair, with the consent of the meeting, to adjourn the meeting from time to time. T his may be a
practical alternativ e to those situations where creditors wish to resolv e or clarify certain matters, but are not interested
in becoming appointed as inspectors. Also, adjournments may be used to prov ide an opportunity to clarify a creditor's
position and its entitlement to v ote.

In the ev ent of a tie v ote by creditors (including prox y holders), the chair shall cast the deciding v ote.
Voting
Voting at a meeting of creditors can be for any matter requiring the decision of the creditors such as:
A creditor objects to the appointment of the ex isting trustee and proposes a new trustee in his place. A v ote
by special resolution is required. Where this resolution is not passed, there still remains the need to pass a v
ote by ordinary resolution confirming the
appointment of the ex isting trustee;
Sev en indiv iduals are nominated to be inspectors; howev er, the BIA prov ides for the appointment of up to fiv e
inspectors;
A creditor who is known to be a personal friend of the bankrupt is nominated as an inspector. Another creditor
objects. T he matter is put to a v ote at the meeting.
T he Bankruptcy and Insolvency Act sets out who may v ote at the
creditors' meeting:
T he trustee, as a creditor or a prox y for a creditor, may v ote at any meeting of creditors. Howev er, the trustee is
not entitled to v ote on any resolution affecting his remuneration or dealing with his conduct.
Where a creditor has an unliquidated claim, he is not entitled to v ote until the claim has been prov ed and v alued by
the trustee. T he claim is deemed a prov ed claim to the amount of its v aluation.
An ex ample of an unliquidated claim is a claim a business landlord has for rent for the balance of the lease. T he
trustee would not allow the landlord to v ote since the landlord is obligated by law and common sense to lease out
the property as soon as possible thereby reducing the claim.
A creditor is not entitled to v ote at any meeting of creditors if the creditor did not, at all times deal with the debtor at
arm's length. If a person is a "related person" as defined in the BIA, and therefore deemed not to hav e been dealing
at arm's length, that person is not entitled to v ote at the meeting of creditors
T he definition of related people include the father, mother, child, sister, brother, uncle or aunt by blood or marriage
and the spouse of the bankrupt.
A secured creditor (i.e., a creditor who is guaranteed a portion of the debt owed to him or her) is entitled to v ote only
on the unsecured portion of his debt.
Subsequent
meetings
Usually , only one meeting of creditors is held. Howev er, the trustee is required to call another meeting of
creditors in the following circumstances:
When so directed by the Court; or

Whenev er requested in writing by a majority of the inspectors; or
Whenev er requested in writing by 25% in number of the creditors holding 25% in v alue of the prov ed claims.
Subsequent meetings are called by sending a notice of the time and place thereof not less than fiv e day s before
the time of each meeting to each creditor at the address giv en in the creditor's proof of claim. Notices need only
be giv en to those creditors who hav e prov ed their claims.
As prev iously noted, subsequent meetings of creditors are rare. Generally , where ongoing creditor inv olv ement is
warranted, it is accomplished through the appointment of inspectors. Accordingly , meetings of inspectors can occur
regularly in an administration.

15. Bankruptcy Counselling

The debtor pays the cost
of counselling, which is
set by regulation, at $85
for an individual session
All personal bankrupts and persons filing consumer proposals are required to take two
or $25 for a group
counselling sessions before they are giv en a discharge or a certificate of completion. T he
session.
counselling can be one- on- one, between
y ou and y our administrator or trustee or another authorized counsellor. It can also be in a group consisting of other
bankrupts and a qualified counsellor. T he trustee must prov ide, or arrange for, counselling for indiv idual debtors. T
he trustee may also prov ide, or arrange for, counselling for a person financially associated with an indiv idual debtor.
Counselling first came into effect in Canada in 1 993, and Canada has been one of the world innov ators in requiring
counselling by bankrupts and persons filing a consumer proposal. Insol International, an international federation of
insolv ency professionals, in their Consumer Debt Report published in May of 2001 recommended that competent and
independent debt- counselling be av ailable to consumer debtors for both pre and post bankruptcy counselling. T he US,
as part of the implementation of the Bankruptcy Abuse Prev ention and Consumer Protection Act in October 2006,
required a person going into bankruptcy to take two counselling sessions; one within the 6 months before filing and a
second one before the person is discharged.
Qualifications of the counsellor
A qualified counsellor is a trustee or a person who has taken the required counselling course and passed a written ex
amination. T he course material was prepared by Ry erson Univ ersity at the instigation of the Office of the
Superintendent of Bankruptcy . Before being granted a counselling certificate by the Office of the Superintendent of
Bankruptcy , the counsellor also has to hav e at least 1 00 hours of counselling ex perience under the superv ision of a
trustee.
A good counsellor requires strong insolv ency knowledge as well as good "people" skills such as being a good listener,
empathetic, and being able to read non- v erbal signs.
First stage of counselling
T he first stage counselling has to be taken within 60 day s of the filing of the bankruptcy or the consumer proposal.
T he objectiv e for the first stage counselling is to prov ide the bankrupt (and relativ e) or consumer proposal debtor,
with counselling adv ice regarding:

money management
spending and shopping habits
warning signs of financial difficulties
obtaining and using credit
Second stage of counselling
T he second stage counselling has to be taken within 21 0 day s following the date of bankruptcy or the filing of a
consumer proposal.

T he second stage requires the qualified counsellor to arriv e at an understanding with the debtor as to the causes of
insolv ency , including nonbudgetary causes.
Where non- financial underly ing causes are present such as drugs, gambling, compulsiv e shopping, or alcohol or
some other factor, the counsellor is required to offer the debtor a referral to appropriate agencies, organizations
and professional adv isors av ailable within the community .
T he objectiv es for the second stage counselling are to:
determine budgetary and/or non- budgetary causes of the insolv ency
follow up on the debtor's application of the principles presented in the first stage
assist the debtor to better understand his/her financial strengths and weaknesses
assist the debtor to better understand his/her behav iour in financial management and consumption habits
make the debtor aware of resources av ailable that will assist in achiev ing and maintaining economic stability
In cooperation with the debtor, dev elop a plan of action including, if appropriate, referral for specialized
counselling for non- budgetary causes.
Note that mandatory bankruptcy counselling should not be confused with the use of credit counsellors. Credit
counsellors may in some circumstances be used to av oid bankruptcy . See Chapter 1 2 for more information.

16. A Personal Proposal Story

Peter was worried sick. He felt like a failure. He had alway s been supremely confident and felt he could accomplish
almost any thing he set his mind to. Now he had grav e doubts. He was a failure, he thought, at 27 y ears of age!
Peter had started a business a few y ears ago. T he business supplied and installed customized audio sy stems in v
ehicles. T here was ex cellent demand in this niche market and the business thriv ed. Peter had opened a second
location in a town about 1 00 kilometres away and his best friend was managing this location.
T hen things started to go wrong. T he second location was not doing well and sales were poor. Peter had spent the
whole weekend going ov er the books and it was a disaster! Not only were the sales low but also he found out that ex
tending credit made up a large part of the sales. He knew a large percentage of the debt was not collectable.
He had made it clear to his friend that under no circumstance was he to ex tend credit. It was cash up front or
pay ment by credit card. "Why did y ou do this?" he asked his friend.
T he friend was contrite. "I am sorry , Peter. What can I say ? I thought I was
doing the right thing."
Peter knew the business could not surv iv e. He went to the bank and they immediately appointed a receiv er. In
time, the bank was paid out from the proceeds from the inv entory and the collection of accounts receiv able. So was
Canada Rev enue Agency (CRA).
When the dust settled, Peter found he was personally liable for the business debt he had personally guaranteed. T
here was also his personal debt to contend with, made up of credit card debt of $5,000 and income tax owing of
$5,000. In total he owed $80,000.
Peter went to see his father, a successful businessman. Peter's father listened to Peter's story . He didn't criticize Peter
and didn't say , "I told y ou so." Instead, he asked a few questions about the debt and said that Peter had to get
professional adv ice as soon as possible. Peter's father said he knew a trustee in bankruptcy and did Peter want him to
set up an appointment? Peter said he did.
"Do y ou want me there too?" asked
Peter's father.
"I do," replied
Peter.

****

Peter and his father were now meeting with the trustee. T he trustee had rev iewed Peter's financial information and

had asked a number of questions. One question concerned Peter's current income.
Peter said he was working as a salesman in an audio store and was making about $1 ,800 a month, take- home pay .
T he trustee said he could only see two options for Peter. One was bankruptcy , which would see all the debt erased,
including the CRA debt, and would see Peter discharged in nine months.
"What is the second option", asked Peter.
"It's a proposal," the trustee replied. "But since y ou do not hav e an income sufficient to make pay ments on a proposal it
would hav e to be a
"Lump sum" proposal with funds put up by a third party ."
T he trustee ex plained that if Peter earned enough to pay say $20,000 ov er 40 months, he thought that would be
acceptable to the creditors and Peter could file a proposal, thus av oiding bankruptcy .
Peter's father said he would like to know more about this and said he might be prepared to put up the money .

T he trustee ex plained that there were two ty pes of proposal av ailable; a consumer proposal and a div ision I proposal.
T here was some
discussion on the major differences between the two:
Item

Consumer Proposal

Division I Proposal

Votes required for the Proposal to
be accepted by the Creditors.

Deemed to be accepted after 45 day
s if creditors do not call for a
creditors' meeting and fewer than
50% of the dollars are v oted against

At least 66.6 percent (2/3) in dollars
and
50% plus one in number of eligible
creditors who v ote must approv e.

Amount of time before the vote by
the creditors is known.

45 or more day s.

21 day s

Debtor automatically bankrupt if
creditors do not accept the

No.

Y es.

Stay of proceedings is withdrawn if
Y es.
the creditors do not accept the

No.

The trustee explained that the terms of a proposal were only limited by imagination and the following rules:
Creditors had to be better off than in a bankruptcy ;
Creditors hav e to approv e the proposal or hav e it deemed to be approv ed by them not v oting 50.0+ % of the
dollars against a consumer
proposal;
T he proposal had to be approv ed by the court or in the case of a consumer proposal hav e it deemed to be court
approv ed.
T he trustee ex plained that the creditors who v oted would bind all unsecured creditors to the proposal, ev en the
creditors who did not v ote and those who v oted against the proposal. He further ex plained that if the creditors did not
accept the Div ision I Proposal, then Peter would be bankrupt effectiv e the date of the creditors' meeting, at which v
otes were cast.
Peter's father asked the trustee what the adv antages were of the proposal compared with a bankruptcy .
T he trustee said that the bankruptcy was cheaper and would only cost about $1 ,800. T he fact of a bankruptcy would
be erased from the credit bureau report 6 y ears after the discharge from bankruptcy or about 7 y ears after an
assignment into bankruptcy .
T he adv antages of a proposal were that the credit bureau record would be erased 3 y ears after the proposal terms
were satisfied or about 40 months after the proposal was filed.
T here was another possible adv antage, the trustee stated but it would depend on a v alue judgement by Peter as to

whether it really was an adv antage. T hat was that a proposal was not a bankruptcy .
T he trustee asked Peter if it was important to Peter not to
go bankrupt. Peter said it was.
Peter's father asked the trustee how much the lump sum should be. T he trustee said it was up to Peter and his
father to come up with the dollar amount. T he trustee informed them that if the creditors accepted the proposal
they would be paid the proposal amount in approx imately three months.

Peter and his father conferred for a few minutes and then Peter's father told the trustee that he was prepared to put up $1
6,000.
Peter told the trustee that he would like to file a Div ision I Proposal rather than a Consumer Proposal because he wanted
to know the result as

soon as possible. i.e. in 21 day s and did not want to wait 45 plus day s.
He also said that he liked the idea of immediately going into bankruptcy if the creditors did not accept the proposal.
Peter ex plained that this perhaps would encourage the creditors to v ote for the proposal since the alternativ e was they
would get nothing if he went into bankruptcy . He also said that if the creditors did not accept the proposal he would
hav e to file bankruptcy in any case so why not hav e it happen immediately .
Peter also felt that maintaining the continuity of the stay of proceeding was important to him. He ex plained that since
in a consumer proposal the stay of proceeding was dropped if the creditors did not accept the proposal this made him
v ulnerable to hav ing his wages garnisheed.
He asked the trustee if he thought that would work. He also asked the trustee how he would be paid.
T he trustee said he felt that that amount would be acceptable. He said his fees would be about $4,000 and would
come out of the $1 6,000. T he trustee said he would draft the proposal and hav e it ready to sign in two day s. He said
he would need a bank draft from Peter's father in
the amount of $1 6,000 at that time. He ex plained that he and Peter's father would sign an agreement that the $1 6,000
would be returned to
Peter's father if the creditors did not accept the proposal, or the court did not approv e it.
T he trustee also reminded them that the creditors' meeting would v ote on the proposal 21 day s after the proposal was
filed and if the proposal was not accepted that Peter would be bankrupt effectiv e that date. T he trustee said that Peter
was required to attend the meeting and that he thought Peter's father should also attend.
Peter and his father said they understood and made an appointment for Peter to attend at the trustee's office in two
day s to sign the proposal and associated documents. Peter's father said he would hav e the funds in the hands of the
trustee the nex t day .

****

Peter and his father were now at the trustee's office at the creditors' meeting. T here were three creditors in
attendance, including a representativ e from CRA. T he trustee had checked the Proofs of Claim that the
attending creditors had prov ided.
T he trustee chaired the meeting. He rev iewed the report he had sent to all the creditors giv ing the background and the
terms of the proposal. He also reminded the creditors that he was recommending that the proposal be accepted since
the creditors in the proposal would get about
$1 2,000 or 1 5 cents on the dollar. While, if they v oted against the proposal and Peter was placed into bankruptcy they
would get nothing.
T he trustee said that the purpose of the meeting was to consider and v ote on the proposal. T he trustee told the
meeting that he had three v oting letters v oting in fav our of the proposal. T he trustee asked if there were any
questions.

T he creditors asked a number of questions of Peter concerning how the business failed.
T he representativ e of CRA informed the meeting that she would be v oting against the proposal unless CRA receiv ed
1 00 cents on the dollar of the $5,000.00 CRA debt.
Peter and his father conferred for a few minutes.
Peter informed the meeting that he was prepared to go into bankruptcy if the creditors did not accept the proposal.
Peter's father said that he was not prepared to put up any more money .
T he trustee called for v oting letters to be filled out by the three creditors present.
T he trustee took a few minutes to tally the v otes and then announced that the creditors had accepted the proposal as
follows:

# Votes

FOR

AGAINST

%

5

1

83.3

$ Amount of Votes

$30,000

$5,000

85.7

T he trustee said he would immediately make an application to court to hav e the proposal approv ed by the court. He
informed the creditors he would notify the creditors of the court date.
T he court did approv e the proposal. Later the trustee paid out the required monies to the creditors and issued Peter a
Certificate of Completion as ev idence of the successful completion of the proposal and erasing of his unsecured debt.

****

T his proposal story illustrates some of the most powerful features of a proposal:
Creditors representing only $35,000 of the $80,000 in debt v oted to accept the proposal but ALL the creditors are
bound by the terms of
the proposal.
CRA (Canada Rev enue Agency ) v oted against acceptance of the proposal but they too are forced to accept the
terms of the proposal.
A third party (the father) funded the proposal with the funds he adv anced to be refunded to him if the creditors
did not approv e the proposal. T his is a fairly common occurrence and prov ides a v ery persuasiv e motiv e for
the creditors to accept the proposal. i.e. T he creditors will get $1 2,000 if they accept the proposal and nothing
if they refuse to accept it.

17. Personal Proposals

What is a personal proposal?
A proposal is an agreement between a person and his creditors whereby the person pay s only a portion of his debts
(Say one- half), thus av oiding bankruptcy . A proposal is made to the creditors through a trustee. If the creditors v ote
in fav our of the proposal, and the court approv es it, then the proposal is a binding contract, which all creditors must
accept - - ev en the creditors who did not v ote for the proposal. T he proposal settles the creditors' rights if there are
differences in priorities or treatment amongst them. If the creditors v ote against the proposal, in a Div ision I Proposal,
then the person is bankrupt. Proposals are a better deal for the creditors than bankruptcy and in the v ast majority of
cases are accepted!
Advantages of a proposal
T he immediate adv antage of filing a proposal is that all legal actions undertaken or contemplated by unsecured
creditors are stopped (stay ed). T he filing of a Proposal also giv es the debtor some "breathing space" so that he can
approach the creditors and ex plain his financial situation and ask for support.
Proposals must prov ide a better result to creditors than a bankruptcy . Otherwise, there is no reason for creditors to
v ote in fav our of the Proposal. Note, howev er, that a "better" result can stem from a quicker distribution, lower
costs of administration and a certain outcome of issues that may otherwise be contentious. Proposals are particularly
useful in the following situations:
Where the insolv ent desires a "certain" result or a quick resolution and is prepared to pay a premium to achiev e
that result
Where discharge is likely to be contentious or a substantial condition is likely to be imposed
Where the insolv ent finds bankruptcy unacceptable
Where the insolv ent wishes to continue in business and will be prev ented from so doing if obliged to disclose that
he is a bankrupt when
dealing with third parties or obligated to resign as a director under prov incial law
Where professional accreditation may be lost or put at risk by a bankruptcy
Where a bankruptcy will result in a secured creditor acting on its security
Where the insolv ent wishes to retain some key asset (e.g., a home, heirloom, secret process or impending
inheritance)
Where the insolv ent has prev iously been bankrupt

If a person has the ability to make a proposal (i.e., his or her income ex ceeds liv ing ex penses), then he or she
should consider making a proposal.
T wo types of personal proposals
T here are two ty pes of personal proposal a person can file:
Consumer Proposal: T his is a simplified form of Proposal av ailable to debtors owing only consumer debt
amounting to less than
$250,000, ex cluding a mortgage on the principal residence.
Division I Proposal: T his ty pe of proposal can be for personal or business debt. T here is no dollar limit on the
amount of debt.
Comparison between Consumer proposals and Division I Proposals

Who proposal is av
ailable to

Stay of
proceedings

T erm
economic sense.

Consumer proposals

Division I proposals

Indiv iduals owing consumer or
commercial debt amounting to less
than $250,000, ex cluding a
mortgage on the principal
residence.

Debtors who hav e personal or business debt.
T here is no dollar limit on the amount of
debt.

Proposal stay s all legal actions
undertaken or
contemplated by unsecured
creditors.

Proposal stay s all legal actions undertaken or
contemplated by unsecured creditors.

Cannot be for a term of more than fiv e y ears.

No. of counselling sessions required

Period for acceptance of
proposal by creditors

Period for court approv
al of proposal (after
acceptance by
creditors)

Creditors' meeting
the filing.

How proposal is
accepted or rejected

Deemed to be accepted after 45 day
s if creditors do not call for a
creditors' meeting and fewer than
50% of the dollars are v oted
against the proposal.
Deemed to be approv ed after 1 5
day s following creditor acceptance
if there is no request to take the
proposal to court for
approv al.

Held if requested within 45 day s of

T wo

Can be for any term that makes

None

21 day s

T he trustee applies for court approv al ex
peditiously , usually within three weeks.

Held approx imately three weeks after the
proposal is filed.

At least 66.6 percent (2/3) in dollars and
It is either deemed to be accepted (See
50% plus one in number of eligible
abov e) or if there is a creditors'
creditors who v ote must approv e.
meeting by simple majority of the
dollars v oted.

What happens if proposal
is not accepted or approv
ed?

Debtor cannot make another
Debtor is immediately bankrupt effectiv e on
consumer proposal. Note that the
the date of the creditors meeting.
debtor is not automatically bankrupt if
the consumer proposal is not
accepted. Stay of proceedings is
lifted.

Consumer proposals
Av ailable to indiv iduals owing consumer or commercial debt amounting to less than $250,000, ex cluding a
mortgage on the principal
residence;
Cannot be for a term of more than 5 y ears;
Stay of Proceedings is in effect;
Can only be filed through a trustee in bankruptcy or an administrator of consumer proposals;
T he creditors must be better off under a Proposal than under a bankruptcy .

Administrator must file a report to the creditors on the affairs of the person and the causes of financial difficulty
;
If fewer than 50% of the dollars are v oted against the consumer within 45 day s of the filing of the consumer
proposal it is deemed to hav e
been accepted by the creditors;
If no objection to the consumer proposal is receiv ed within 1 5 day s after the deemed acceptance of the
consumer proposal it is deemed to
hav e been approv ed by the court;
Creditors v ote at the meeting with a simple majority of the dollars v oted deciding on acceptance or refusal of
the proposal;
Debtor is required to take two counselling sessions;
If the creditors do not accept or the court does not approv e the consumer proposal the debtor cannot make
another consumer proposal;
T he debtor is not automatically bankrupt if the consumer proposal is not accepted.
T he stay of proceedings is lifted if the consumer proposal is not accepted.
Division I proposals
A Proposal can only be filed through a T rustee in Bankruptcy ;
A Proposal is simply an agreement between the debtor and his creditors;
T he filing of a Proposal stay s all legal actions undertaken or contemplated by unsecured creditors;
Secured creditors are not bound by the terms of a Proposal and therefore must concur in the filing of the
Proposal;
T he creditors must be better off under a Proposal than under a bankruptcy ;
Creditors v ote on the Proposal, in person or by mail, at a creditors' meeting held approx imately three weeks
after the Proposal is filed;
T he trustee must file a report to the creditors on the affairs of the person and the causes of financial difficulty ;
In order to be accepted by the creditors, the Proposal must receiv e approv al by at least 66.6% (2/3) in dollars
and 50% plus one in
number of eligible creditors who v ote;
T he court must approv e the Proposal. If the Proposal does not receiv e the required v otes, the indiv idual is
immediately bankrupt
effectiv e on the date of the creditors meeting;

Once the Proposal is approv ed by the Court then all unsecured creditors are bound by the Proposal; not just the

creditors who v oted in
fav our of the Proposal;
If the terms of the Proposal are not honoured, then the trustee or a creditor may apply to Court for the
Proposal to be annulled and the indiv idual placed into bankruptcy .
T he meeting of creditors (Division I Proposal)
Please note that the following pertains to Division I Proposals. We are explaining Division I Proposals
because Division I Proposals are more complicated than Consumer Proposals and often have difficult
issues to deal with.
After the proposal has been filed, a creditors' meeting must be held within three weeks where the creditors will
consider the proposal and v ote. Creditors v ote on the proposal in person or by mail. It is a good idea for the debtor
to be kept up to date by the T rustee as to the Voting Letters receiv ed. T his will giv e the debtor a good idea if
the Proposal is going to be accepted or refused at the creditors' meeting.
T he creditors' meeting is alway s stressful as so much is riding on the outcome of the v ote. T he trustee usually
chairs the meeting although a representativ e from the Office of the Superintendent of Bankruptcy could chair
the meeting. T he purpose of the meeting is to consider the Proposal and v ote on its acceptance or refusal.
Before the meeting the trustee or one of his representativ es will hav e checked the claims of all the people
attending to ensure they all hav e v alid claims. Voting letters receiv ed by mail and fax will also hav e been
checked and recorded by the trustee's office. Ev ery one attending the meeting will be asked to sign an
attendance form.
T he chair calls the meeting to order. T he trustee will summarize the proposal and inform the meeting of his rev
iew and whether he found any fraudulent preferences or rev iewable transactions. T he trustee will also inform the
meeting that he is recommending that the creditors accept the proposal because they will receiv e more money
than if the debtor is placed into bankruptcy .
T he chair will then ask the meeting if there are any questions. T his is the opportunity for the creditors to ask
questions of the debtor, such as how he or she got into financial difficulty . T he creditors may also rev iew the
budget and the chances of those results being met.
It sometime happens at the meeting that creditors will say that they are not prepared to v ote in fav our of the
proposal unless the Proposal is amended to prov ide more money for the creditors. T he debtor will hav e to be v
ery careful how he or she deals with this question:
Are the creditors bluffing?
How much more money do the creditors want?
If the debtor say s he cannot prov ide any more funds will the creditors really refuse the Proposal thus placing
the debtor in bankruptcy ?

Can the debtor afford to pay more money ?
If the debtor can afford to pay more money , how much can he afford?
If the debtor is not sure how to answer he should ask the trustee for a short adjournment to consider the offer.
If the decision is going to be v ery difficult, y ou can ask for an adjournment of the meeting to another date.
It is my opinion that the most important thing that the debtor can do at the meeting of creditors is to be v ery
respectful and to nev er show any frustration or anger. Getting angry , and being rude or being disrespectful will
only antagonize the creditors and cause them to v ote against the proposal.
In my practice I hav e seen all sorts of answers and results:
I hav e seen the debtor ex plain how he arriv ed at the proposal amount and why he cannot increase that amount.
T he creditors v oted in
fav our of the Proposal.
I hav e seen the debtor ex plain how he arriv ed at the proposal amount and why he cannot increase that
amount. T he creditors v oted against acceptance of the Proposal.
I hav e seen the debtor ex plain how he arriv ed at the proposal amount and seen him offer a small increase in
the Proposal amount. T he
creditors v oted in fav our of the Proposal.
I hav e seen the debtor ex plain how he arriv ed at the proposal amount and seen the debtor accept the additional
pay ments the creditors
wanted. T he creditors v oted in fav our of the Proposal. T he Proposal was successfully completed.
I hav e seen the debtor ex plain how he arriv ed at the proposal amount and seen the debtor accept the
additional pay ments the creditors wanted. T he creditors v oted in fav our of the Proposal. T he Proposal was
NOT successfully completed because the debtor could not afford the addition pay ments.
As y ou can see there is no hard and fast rule. It is negotiation time and a bit of a "poker game".
How is a proposal approved?
In order for the Proposal to be justified:
the creditors must be better off under the Proposal than they would be under a bankruptcy ;
T he Proposal must receiv e acceptance by at least 66.6% (2/3) in dollars and 50% plus one in number of
eligible creditors who v ote, and;
T he court must approv e the
Proposal.
If the Proposal is accepted by the creditors and approv ed by the Court then all unsecured creditors are bound
by the Proposal; not just the creditors who v oted in fav our of the Proposal.

Secured creditors are not bound by the terms of a Proposal and therefore must concur in the filing of the Proposal.
What happens if the proposal is refused?
If the Proposal is refused, the debtor is bankrupt immediately after the v ote. T he trustee will carry on the meeting
as the First Creditors
Meeting in the matter of the Bankruptcy .
What happens if the proposal terms cannot be met?
If the terms of the Proposal are not honoured, then the trustee or a creditor may apply to Court for the
Proposal to be annulled and the indiv idual placed into bankruptcy .
T he best thing to do is to make sure y ou keep the trustee up to date. If the proposal terms cannot be met and it is
just a temporary thing y ou will be able to get permission to miss a pay ment or two.
If there is a serious problem y ou should contact the trustee who will set up a meeting of inspectors. It may be that
the debtor needs a rev ision to the Proposal. It could also mean that the Proposal cannot be completed and the
debtor should go into bankruptcy .
Canada Revenue Agency (CRA) and Personal Proposals
Most lawy ers and accountants, at one time or another, hav e attempted to talk to CRA in regard to one of their
clients, in order to hav e their client pay part of their debt to CRA, and thus av oid going bankrupt. A few y ears
ago, CRA enacted the "Fairness Package".
T his has not prov ed to be a v ery flex ible plan to enable people to make a deal with CRA.
T o the frustration of the professionals who hav e tried to make a deal, they hav e found it impossible
because CRA staff do not hav e the discretion to compromise any debt.
Howev er, if a company or an indiv idual files a Proposal under T he Bankruptcy and Insolvency Act, ev en with
CRA as a major creditor, then CRA will consider the case on its own merits and, if the proposal has merit, will
support the proposal. We hav e filed many proposals, for companies and indiv iduals with considerable CRA debt,
where only a fraction of what is owed is paid.
It is our ex perience that CRA will support a Proposal so long as it has merit.
A Bulletin from the Canadian Association of Insolv ency and Restructuring Professional (CAIRP) reported on a
meeting with senior officials of
CRA and the CRA policy regarding Proposals as follows:
CRA will either reject or accept proposals based on common sense and a practical assessment of what the
debtor can pay .

The only ex ception to this policy is in the case of a strategic insolv ency or the debtor has been supporting an ex
trav agant lifesty le and has made no attempt to meet his or her tax obligations. In this case, CRA may opt for a

more punitiv e route by bankrupting the debtor, ev en if the proposal appears to be more fav ourable, and opposing
the bankrupt's discharge to attempt to obtain a higher recov ery .

18: Code of Ethics for Trustees
T he Code of Ethics for T rustees in Bankruptcy is an integral part of the General Rules of the Bankruptcy and
Insolvency Act. T rustees in bankruptcy are also subject to the rules of professional conduct of professional
associations to which they belong such as:
Canadian Association of Insolv ency and Restructure Professionals. (CAIRP);
Certified General Accountants Association (CGA)
Canadian Institute of Chartered Accountants
(CICA).
Note: The following text reflects Sections 34 to 53 of the Bankruptcy and Insolvency Act General Rules;
34. Ev ery trustee shall maintain the high standards of ethics that are central to the maintenance of public trust
and confidence in the administration of the Act.
35. For the purposes of sections 39 to 52, "professional engagement" means any bankruptcy or insolv ency matter in
respect of which a trustee is appointed or designated to act in that capacity pursuant to the Act.
36. T rustees shall perform their duties in a timely manner and carry out their functions with competence, honesty ,
integrity and due care.
37 . T rustees shall cooperate fully with representativ es of the Superintendent in all matters arising out of the Act, these
Rules or a directiv e.
38. T rustees shall not assist, adv ise or encourage any person to engage in any conduct that the trustees know, or
ought to know, is illegal or dishonest, in respect of the bankruptcy and insolv ency process.
39. T rustees shall be honest and impartial and shall prov ide to interested parties full and accurate information as
required by the Act with respect to the professional engagements of the trustees.
40. T rustees shall not disclose confidential information to the public concerning any professional engagement, unless the
disclosure is
(a) required by law; or
(b) authorized by the person to whom the confidential information relates.
41 . T rustees shall not use any confidential information that is gathered in a professional capacity for their personal
benefit or for the benefit of a third party .
42. T rustees shall not purchase, directly or indirectly ,
(a) property of any debtor for whom they are acting with respect to a professional engagement; or
(b) property of any estates in respect of which the Act applies, for which they are not acting, unless the property is
purchased

(i) at the same time as it is offered to the public,
(ii) at the same price as it is offered to the public, and
(iii) during the normal course of business of the bankrupt or debtor.
43. (1 ) Subject to subsection (2), if trustees hav e a responsibility to sell property in connection with a proposal or
bankruptcy , they shall not sell the property , directly or indirectly ,
(a) to their employ ees, agents or mandataries, or persons not dealing at arms- length
with the trustees; (b) to other trustees or, knowingly , to employ ees of other trustees;
or
(c) to related persons of the trustees or, knowingly , to related persons of the persons referred to in paragraph (a)
or (b).

(2) If trustees hav e a responsibility to act in accordance with subsection (1 ), they may sell property in connection with a
proposal or bankruptcy
to the persons set out in paragraph (1 )(a), (b) or (c), if the property is offered for sale
(a) at the same time as it is offered to the public;
(b) at the same price as it is offered to the public; and
(c) during the normal course of business of the bankrupt or debtor.
44. T rustees who are acting with respect to any professional engagement shall av oid any influence, interest or
relationship that impairs, or appears in the opinion of an informed person to impair, their professional judgment.
45. T rustees shall not sign any document, including a letter, report, statement, representation or financial statement
that they know, or reasonably ought to know, is false or misleading, and shall not associate themselv es with such a
document in any way , including by adding a disclaimer of responsibility after their signature.
46. T rustees may transmit information that they hav e not v erified, respecting the financial affairs of a bankrupt or
debtor, if
(a) the information is subject to a disclaimer of responsibility or an ex planation of the origin of the information;
and
(b) the transmission of the information is not contrary to the Act, these Rules or any directiv e.
46.1 [Repealed, SOR/98- 240, s. 1 ]
47 . T rustees shall not engage in any business or occupation that would compromise their ability to perform any
professional engagement or that would jeopardize their integrity , independence or competence.
48. T rustees who hold money or other property in trust shall
(a) hold the money or property in accordance with the laws, regulations and terms applicable to the trust; and
(b) administer the money or property with due care, subject to the laws, regulations and terms applicable to the
trust.
49. T rustees shall not, directly or indirectly , pay to a third party a commission, compensation or other benefit in order
to obtain a professional engagement or accept, directly or indirectly from a third party , a commission, compensation or
other benefit for referring work relating to a professional engagement.
50. T rustees shall not obtain, solicit or conduct any engagement that would discredit their profession or
jeopardize the integrity of the bankruptcy and insolv ency process.
51 . T rustees shall not, directly or indirectly , adv ertise in a manner that
(a) they know, or should know, is false, misleading, materially incomplete or likely to induce error; or
(b) unfav ourably reflects on the reputation or competence of another trustee or on the integrity of the

bankruptcy and insolv ency process.
52. T rustees, in the course of their professional engagements, shall apply due care to ensure that the actions carried
out by their employ ees, agents or mandataries or any persons hired by the trustees on a contract basis are carried
out in accordance with the same professional standards that those trustees themselv es are required to follow in
relation to that professional engagement.
53. Any complaint that relates to a contrav ention of any of sections 36 to 52 must be sent to the Div ision Office in
writing.

19. Insolvency Dictionary
Absolute:
Complete and without conditions. For ex ample, a bankrupt, usually after nine months receiv es an Absolute Order of
Discharge, which means all of his debts, with certain ex ceptions, are wiped out.
Abstract of T itle:
A chronological history of property showing the chain of title from its original grant to the present ownership.
Acceleration Clause:
Any clause in a contract which spells out that when certain actions are taken, the clause comes into effect. A common
acceleration clause is the clause in a lease that say s if a company goes into bankruptcy , three months rent is due as a
preferred claim.
Acceptance:
T he act of accepting something, usually a contract. For ex ample, an offer is made to some person that that person
buy s certain goods for a certain amount of money . If the person to whom the offer is made agrees, then the offer
is considered to be accepted.
Accessions:
Goods that are installed in or affix ed to other goods.
Act:
A bill which has passed through the v arious legislativ e steps and, hence, has become law.
Action:
A proceeding in a Court of law where one person seeks a Court Order for the enforcement of that person's or company 's
rights.
Adjournment:
T he delay or postponement usually to another time of a meeting or action.
Adjustment Date:
T he date on which parties agree that certain financial adjustments will be made to a contract. For ex ample, on the sale
of property , there is an adjustment date set which is the time for the costs, such as property tax es, water, etc., to be
apportioned between the purchaser and the v endor.
Administrator of Consumer Proposal:
A trustee or a person appointed or designated by the Superintendent of Bankruptcy to administer consumer proposals.
Affidavit:
A statement by a person in which the person states that to the best of his or her knowledge, the facts in question are
true. An affidav it is sworn before a Notary , Commissioner for T aking Oaths, lawy er or some other judicial officer
who can administer oaths.
After Acquired Property:
Property of a bankrupt acquired between the date of bankruptcy and prior to the bankrupt's discharge from bankruptcy .

Agent:
A person who has receiv ed, usually by appointment, the power to act on behalf of another.
Agent - Section 427 of the Bank Act:
A person, usually a T rustee in Bankruptcy , appointed by a bank to realize on its security as defined under Section
427 of the Bank Act. T he security cov ered is inv entory .
Alimony:
An amount giv en to one spouse by another while they are separated or div orced.
Annulment:
T o make v oid or to cancel.
Appeal:
T o ask a more senior Court or person to rev iew a decision of a subordinate Court or person.

Appearance:
T he act of showing up in Court as either plaintiff, defendant, accused, or any other party to a Court action.
Application:
T he act of making a request usually of the Court, for ex ample, an application to hav e a bankrupt discharged.
Application for a Bankruptcy Order: ( Petition):
T he application made under the Bankruptcy and Insolvency Act for the Court to hand down a Receiv ing Order
(Bankruptcy Order) stating the person is in bankruptcy . In an amendment dated December 1 5, 2004 this term was
changed to Application for a Bankruptcy Order.
Appointment:
T he act of designating, or the acquisition of some, responsibility or position. For ex ample, the Court can appoint a T
rustee in Bankruptcy as
Receiv er of some property .
Appurtenances:
T hings attached to real property or, by their nature, belonging with real property ; e.g., an easement or a right of way .
Arbitration:
A dispute resolution mechanism, whereby an independent neutral third party is appointed to hear and consider the
merits of the dispute, and who renders a final and binding decision called an award.
Arm's Length:
T he act of dealing with a person who is not a relativ e but an independent third party .
Arrears:
T he amount of money by which a contract or obligation is in default.
Assessment:
T he v aluing of a thing or property
Assessment Interview:
An interv iew conducted by a trustee or an administrator of a consumer proposal before a bankruptcy or a consumer
proposal is made. Its purpose is to ev aluate the debtor's financial situation, ex plain the options av ailable and discuss
the merits and the consequences of the debtor's choice.
Asset:
A thing, chattel, resource or item or piece of property owned or controlled by a person or company .
Assign:
T o giv e or to transfer responsibility to another.
Assignment of Book Accounts:
T he assigning by a company or business to a lender, usually a bank, the interest that the person or company has in
accounts receiv ables.
Assignment into Bankruptcy:

T he act of a person who places himself or his company into bankruptcy pursuant to the Bankruptcy and Insolvency Act.
Atonement:
Satisfaction or reparation of a wrong or injury ; to make up for errors or deficiencies.
Attorn:
T o turn ov er; e.g., rent; a tenant agrees to recognize a new party as landlord.
Automatic Discharge:
First- time bankrupts receiv e an automatic discharge nine months after they became bankrupt unless it is opposed
by either a creditor, the trustee or the Superintendent of Bankruptcy .
Bailiff:
A person who, in British Columbia, is appointed under the Debt Collection Act who will act or assist any other
person to repossess, cease or distrain pursuant to conditions set out in v arious Acts.

Bankrupt:
A person who has made an assignment or against whom a receiv ing order has been made, or the legal status of that
person.
Bankruptcy:
T he state of being bankrupt.
Bankruptcy Order (Receiving Order):
An Order handed down by the Court following the successful petition to hav e a person or company placed into
bankruptcy . In an amendment dated December 1 5, 2004 this term was changed to Bankruptcy Order from
Receiving Order.
Beneficiary:
T he person who is in receipt, or will be in receipt, of some asset, thing, or thing of v alue. For ex ample, a person
can make a will naming someone, usually their spouse, as beneficiary of their estate.
Beneficial Ownership:
Where a person has the right of enjoy ing use and adv antage of another's property .
Bill of Exchange:
A legal document, such as a cheque, where one person in writing specifies that a third party will pay a person a
specific sum of money at a specific time, or upon demand.
Bill of Lading:
A document receiv ed by a transportation company acknowledging that it has receiv ed certain goods and, for the
purpose of transportation, serv es as title to that property .
Bill of Sale:
An agreement in writing signify ing that one person for a specific sum of money has acquired specific assets.
Book Debts:
Accounts receiv ables owned by a company .
Bona Fide:
In good faith; genuine; without fraud or deceit.
Bond:
A written instrument with sureties, guaranteeing faithful performance of acts or duties contemplated.
Bond (in bond):
Stored under charge of customs until importer pay s duty .
Builder's Lien:
T he action that a supplier of goods or serv ices, in respect of construction, can take by filing an entitlement against that
property for monies he is owed. Refer to the Builder's Lien Act.
CAIRP (Canadian Association of Insolvency and Restructuring Professionals):
T he Canadian Association of Insolv ency and Restructuring Professionals is the national professional organization

representing 91 3 general members acting as trustees in bankruptcy , receiv ers, agents and consultants in insolv ency
matters. T here are also another 430 members (in the articling, life and corporate categories). T he Association is a
non- profit corporation, established in 1 979 to "adv ance the practice of insolv ency administration and the public
interest related to it".
T he CAIRP website is: http://www.cairp.ca/
Case Law:
T hat body of Court decisions that act as precedents in the interpretation of v arious Acts. In some cases, the rule is not
in statute books but can be found as a principle of law established by a judge in some recorded case.
Caveat:
A formal warning. Beware!
Caveat Emptor:
Let the buy er beware.

Central Bank:
Canada - Bank of Canada;
United States - Federal Reserv e Bank.
Certificate of Indefeasible T itle:
Certificate obtained from land titles office indicating charges and encumbrances against a particular piece of property .
CCAA - Companies' Creditors Arrangement Act:
An Act under which proposals or arrangements or compromising of debt is structured. For a company to be eligible
to file under the CCAA, it must hav e at least $5 million in debt.
Charge:
An encumbrance, lien or financial obligation that is attached to some property . For ex ample, a person who files
a lien against a piece of property might say that he has a charge against that property .
Chattel:
Asset that is mov able and not attached to land or real property .
Chattel Mortgage:
An interest that is giv en by one person in, say , a piece of property such as a piano to another person to secure a debt.
Chose In Action:
T he right of property in intangible things which are not in one's possession, but that are enforceable through legal or
Court action, such as debts, insurance claims, shares in a company , pensions and salaries.
Claim Provable In Bankruptcy:
Any claim or liability that is prov able in a proceeding under the Bankruptcy and Insolvency Act.
Claw Back:
T he cancellation of an action. For ex ample, a one y ear claw back will be in effect for RRSPs in prov inces w ithout
RRSP ex emption laws. In other words, RRSP contributions made in the 1 2 months prior to bankruptcy (in those prov
inces) will be taken into the bankruptcy estate.
Clearance Certificate:
A certificate issued by a statutory body signify ing that they are not owed any money in regards to a certain file or
company .
Collateral:
Property that has been giv en or committed in order to guarantee a loan.
Collusion:
A secret agreement and co- operation for a fraudulent or deceitful purpose.
Commissioner of Oaths:
Commissioner for taking affidav its in a prov ince as authorized by prov incial statute.
Committal Order:
A written order of a Court directing that someone be confined to prison, normally issued as a result of non-

compliance with a prev ious Court order.
Common-Law Partner:
A person (defined under the Income T ax Act) who is cohabitating with an indiv idual in a conjugal relationship and has
been so for a period of at least one y ear.
Completion Date:
T hat date on which the transfer of title is to be made.
Condition Precedent:
A contractual condition that is required to be met before a contract can be completed.
Conflict of Interest:
T he circumstance of a person who finds that one of his activ ities, interests, etc. may hav e a contrary interest on another
of his interests or

activ ities.
Conforming Use:
T o comply with a specified use, particularly inv olv ing real estate zoning by - laws.
Consideration:
Under common- law, one of the three criteria that hav e to be met before a contract is binding. Refers to money or pay
ment of money or some right, interest, profit or benefit accruing to the one party , or some forbearance, detriment,
loss or responsibility giv en, suffered or undertaken by the other.
Consign:
T o hand ov er or giv e possession of an asset to someone.
Consumer Debtor:
A natural person who is bankrupt or insolv ent and whose aggregate debts, ex cluding any debts secured by the
person's principle residence, do not ex ceed $75,000 or such other max imum as is prescribed.
Consumer Goods:
Goods that are used or acquired for use primarily for personal, family or household purposes.
Consumer Proposal:
A simplified form of Proposal av ailable to debtors owing less than an amount prescribed under the Bankruptcy and
Insolvency Act. In 2002 the amount was $75,000.00, ex cluding a mortgage on the principal residence.
Contingency Fee:
T hat fee which a person, often a lawy er, is entitled to per agreement upon the successful completion of some action.
For ex ample, a lawy er can take on an action for, say , 25% of the proceeds which he would only be entitled to if the
action is successful.
Contra:
T he setting off of mutual debt. For ex ample, if a company owes $1 00 to another company that is owed $30 by
that company in turn, the company is allowed to set off the $30 against the $1 00 and make a net pay ment of $70.
Contract:
An oral or written agreement between two or more parties which is enforceable by law. In order to be v alid, a
contract requires an offer, an acceptance of that offer and, in common- law jurisdictions, consideration.
Conveyance:
T hat act which transfers property from one person to another.
Counselling:
Indiv iduals are required to take counselling from trustees or administrators when they file for bankruptcy or make
consumer proposals. If they do not take counselling they may not be discharged from bankruptcy or hav e their
consumer proposal satisfied.
Creditor:
T hat person who has a claim, preferred, secured or unsecured, prov able under the Bankruptcy and Insolvency Act.

Credit Rating:
Credit reporting agencies collect information about consumers' financial affairs and sell this information to their clients.
Credit ratings are set by creditors who pass this information to the reporting agencies. It consists of a nine- point rating
scale, for ex ample: R1 indicating that pay ment was made on time; R2 that pay ment was made 30 day s late, but not
more than 60 day s; and R9 indicating a bad debt or one that has been placed for collection and it also applies to
bankruptcy .
Crystallization:
T hat point in time where a contract or agreement triggers certain clauses in that contract. For ex ample, when a bank
appoints an Agent pursuant to its General Security Agreement, all the assets of the company in question, that are not
secured by other creditors, are captured by that General Security Agreement.
Damages:
Cash compensation awarded by a Court to offset losses or suffering caused by another person's negligence or fault.

Date of the Initial Bankruptcy Event:
In respect of a person, it means the earliest of the date of filing or making:
an assignment into bankruptcy ;
a proposal;
a Notice of Intention to Make a Proposal;
the first petition for a Receiv ing Order.
Debenture:
Security instrument ev idencing a debt due from one party to another, pay able on demand or otherwise, which can be a
fix ed and/or floating charge on assets and which can grant the lender broad powers to recov er the amount due upon
default, including the appointment of a receiv er or receiv er- manager.
Debtor:
A person who owes money , goods or serv ices to another.
Debts not Released by Order of Discharge:
T hese are found in subsection 1 78(1 ) of the Act. T hey include: an award for damages in respect of an assault; a claim
for alimony , or for support of a spouse or child; a debt arising out of fraud; any court fine; or debts or obligations for
student loans when the bankruptcy occurs while the debtor is still a student or within ten y ears after the bankrupt has
ceased to be a student.
Decree Nisi:
A prov isional decision of the Court that does not hav e absolute effect until certain conditions are met.
Decree Absolute:
T he name giv en to the final and conclusiv e Court Order after the condition of a "decree nisi" is met.
Deemed T rust:
A trust that is established by statute to be in effect ev en though there may not be any actual asset or monies held in
that trust. For ex ample, Rev enue Canada in a bankruptcy or insolv ency situation takes the position that it has a
deemed trust cov ering source deductions that they claim rank ev en ahead of certain secured creditors.
De Facto:
In fact, rather than in law; e.g. de facto trustee.
Default:
Failure to pay or otherwise perform obligations under a contract.
Defer:
T o delay to a future time.
De Jure:
According to
law.

Demand:
T o ask for with authority ; claim as a right.
Demand Letter:
A letter usually from a lawy er on behalf of a client that makes a demand for pay ment or some other action which
is in default. Under the Bankruptcy and Insolvency Act, a financial institution before it takes any action must giv
e demand and notice of intention if it intends to enforce its security and must wait 1 0 day s before it can enforce
its security by , say , the appointment of a Receiv er or Agent.
Directive:
Subsection 5(4) of the Act empowers the Superintendent to issue directiv es. Ev ery person to whom a directiv e is
issued must comply with the directiv e. Directiv es may be issued concerning: counselling; the administration of the
Act; any decision of the Superintendent pursuant to this Act; the carry ing out of the purposes and prov isions of this
Act and General Rules; the criteria to be applied by the Superintendent in determining whether a trustee licence is to
be issued to a person and gov erning the qualifications and activ ities of trustees; and prescribing the form of any
document that is to be prescribed by the Act and the information to be giv en therein. Subsection 68(1 ) requires that a
directiv e be

issued by the Superintendent to establish the standards for determining the portion of total income of an indiv idual
bankrupt that ex ceeds that
which is necessary to enable the bankrupt to maintain a reasonable standard of liv ing.
Disallowance:
T o refuse or to set aside. For ex ample, the T rustee in Bankruptcy , under the Bankruptcy and Insolvency Act, can
disallow a claim submitted by a creditor.
Discharge:
T o cancel or reliev e a person of an obligation or responsibility .
Discharge of Bankrupt:
For bankrupts who do not qualify for the automatic discharge, the trustee is required within one y ear from the
beginning of the bankruptcy to apply to the court for a hearing of the application for a discharge.
T he court official has sev eral options from which to choose. At the hearing, the court decides whether to
postpone the hearing to a later date, refuse the discharge, or issue any of the following orders:
Order of absolute discharge which reliev es the bankrupt of the debts incurred before the bankruptcy , ex cept for
the ex ceptions prov ided in the Act.
Order of conditional discharge where certain conditions must be met before an absolute order of
discharge is issued. Order of suspended discharge where the court orders a delay before the
discharge becomes effectiv e.
Disclaim:
T he act of deny ing, refusing, renouncing or repudiating an interest that one might hav e in some item.
Dissolution:
T he act of ending, terminating or winding up of a company or state of affairs.
Distraint:
T he right that a landlord has to seize the property of a tenant on the premises being rented and sell that property for pay
ment of rent arrears.
Dividend:
Under the Bankruptcy and Insolvency Act it refers to those monies paid by a T rustee in Bankruptcy to the creditors.
DPSP:
Deferred Profit Sharing Plan.
Easement:
T he right held by one person to make use of the land held by another person for a limited interest. For ex
ample, a utility may hav e an easement ov er a piece of real property which allows that utility to hav e, for ex
ample, electrical power lines running ov er that property .
Effective Date:

T he date an agreement comes into force.
Effluxion:
Flowing out; e.g., an efflux ion of funds.
Encumbrances:
T hose charges or the security that attaches to any kind of property . For ex ample, if there is a mortgage on a
piece of property , then the property is said to be encumbered by that mortgage.
Equity:
T his refers to the ex cess that the v alue of a piece of property has ov er any charges or encumbrances against that piece
of property .
Escrow:
T he holding on to of money or a written document, such as shares or a deed, until certain conditions are met by the two
contracted parties.
Estate:
Under the Bankruptcy and Insolvency Act, the name giv en to the file or bankruptcy estate.

Estoppel:
A person's own acts, statement of facts or acceptance of facts which preclude his later making claims to the contrary .
Ethics:
T rustees in Bankruptcy are subject to the Codes of Ethics under:
CAIRP, T he Canadian Association of Insolv ency and Restructuring
Professionals; T he Bankruptcy and Insolvency Act;
T he Canadian Institute of Chartered Accountants, and where
applicable; T he CGA Association;
Ex Parte:
For one party only . Ex parte refers to those proceedings where one of the parties has not receiv ed notice and
therefore is neither present nor represented in a court of law.
Examination For Discovery:
A legal proceeding whereby one party ex amines the party on the other side, usually under oath for the purpose of
confirming facts and perhaps obtaining admissions from that other party .
Execution:
T o carry out.
Exemptions:
Ontario Bankruptcy Ex

emptions are: Clothing

No

Limit

Household Goods $1 3 ,150.00
T ools of the
T rade
Farmers

$1 1 ,300.00
$29,100.00

Motor Vehicle $6,600.00
Home

$10,000.00

Registered retirement sav ings plans (RRSP's, RRIF's and DPSP's (Deferred Profit Sharing Plans) are ex empt ex cept
for contributions made in the 1 2 months prior to the date of bankruptcy .
For ex emptions in other jurisdictions in Canada refer https://www.bankruptcycanada.com/bankruptcyexemptions.htm
Expunge:
T o strike out; to obliterate, erase or mark for deletion.
Fair Market Value:
T hat hy pothetical v alue of a piece of property , giv en a willing purchaser and a willing v endor, and a reasonable amount
of time for the property
to be ex posed to sale.
Fee Simple:
T itle to ownership without restriction or limitation. For ex ample ownership of land in fee simple means the land is
owned out right as compared to a person who leased land.
Fiduciary:
Sometimes considered to be sy nony mous with the word T rustee. A fiduciary holds certain rights which he or she
must ex ercise for the benefit of the beneficiary .
Final Statement of Receipts and Disbursements:
T his document, prepared by the trustee, must contain a complete account of all money s receiv ed by the trustee out of
the property of the bankrupt or otherwise, the amount of interest receiv ed by the trustee, all money s disbursed and
ex penses incurred and the remuneration claimed by the trustee, together with full particulars, description and v alue
of all property of the bankrupt that has not been sold or realized, setting out the reason why the property has not
been sold or realized and the disposition made thereof. Once approv ed by the inspectors, it is submitted to the
Superintendent for comments.
Financing Statement:
Form prescribed under the Personal Property S ecurity Act setting out essential information such as the name of the
debtor and the collateral;
the secured party must file the financing statement at the Personal Property Registry to perfect a security interest by
registration.
First Meeting of Creditors:
T he meeting called by the T rustee in Bankruptcy to consider the affairs of the bankrupt or a debtor under a
proposal. NOT E: Under the Bankruptcy and Insolvency Act, as amended on September 30, 1 997, there is not a
meeting of creditors required for simple personal bankruptcy cases, unless the Superintendent of Bankruptcy or
creditors holding 25% of the prov en claims request one.
Fixtures:

T hose assets that are attached to or are part of a building, or are fix ed to land.
Floating Charge:
A ty pe of security interest that charges the debtor's property but does not specify particular assets or pieces of
equipment until the security interest or instrument is cry stallized.
Foreclosure:
T hat action that a lender will take to repossess and sell a piece of property for defaults in mortgage pay ments.
Fraudulent Preference:
Under the Bankruptcy and Insolvency Act, this is the preferring by a debtor of one or more creditors ov er others by
the pay ment to those creditors of some ex traordinary amounts of money . Under the Bankruptcy and Insolvency Act,
the T rustee can, under certain circumstances, set aside fraudulent preferences up to three months prior to the date of
bankruptcy in the case of arm's length parties and one y ear in the case of non- arm's length parties. T he Prov inces also
hav e Acts that can set aside these transactions.
Fungibles:
Goods which are comprised of many identical parts. For ex ample, a bushel of grain, a barrel of apples or oil, which
can be easily replaced by other identical goods. One of the tests of whether items are fungible or not is whether
they can be sold by weight or number.
Garnishee:
T he seizure of property , monies, earnings, receiv ables belonging to a debtor that are in the hands of a third party .
Gazette:
Official Gov ernment (both Prov incial and Federal) publication in which public notices and statutory regulations are adv
ertised. Published by
Queen's Printer.
Gazump:
T o increase by subsequent bidding by an indiv idual with effect of annulling any prev ious offer.
General Security Agreement (GSA):
A contract under which all the personal property of a debtor is pledged as security to a lender.
Goodwill:

T hat v alue attributed to a business that is not tangible, but arises from the reputation, ex pertise, serv ice or some other
intangible that attaches to the business and makes it hav e more worth than just the v alue of its assets.
Guarantor:
A person who pledges collateral for the contract of another or who guarantees to pay a certain debt of a debtor if the
debtor defaults.
Hypothecate:
T o mortgage or pledge without deliv ery of title or possession. T o place or leav e an item of property in the custody of
another.
Indefeasible:
A right or a title in property that cannot be made v oid or cancelled by any past ev ent, error or omission in the title.
Indemnity:
T he act of one party protecting or guaranteeing protection, or freedom from liability , of a third party for actions of that
party .
Indenture:
Any deed, written contract or sealed agreement.
Injunction:
A mandatory or prohibitiv e order or judgment issued by a Court.
Insolvent:
A person not able to pay debts generally as they become due.
Insolvent Person:
A person who is not bankrupt and whose liabilities ex ceed his assets and/or ability to pay .
T he Bankruptcy and Insolvency Act contains a statutory definition that differs from this general definition as follows:
"means a person who is not bankrupt and who resides or carries on business in Canada whose liabilities to creditors
prov able as claims under the Bankruptcy and Insolvency Act amount to at least $1 ,000.00 and
(a) who is, for any reason, unable to meet his obligations as they generally become due, or
(b) who has ceased pay ing his current obligations in the ordinary course of business as they generally become due, or
(c) the aggregate of whose property is not, at a fair v aluation, sufficient or, if disposed of at a fairly conducted
sale under legal process, would not be sufficient to enable pay ment of all his obligations, due and accruing
due."
Inspector:
A person appointed by creditors at the first or subsequent meeting of creditors, as part of a committee, to ex amine
and giv e direction to the trustee's administration of the estate of the bankrupt. Inspectors may also be appointed
pursuant to the prov isions of a proposal.
Instrument:

A formal document with legal consequences; e.g., a debenture, mortgage, chattel mortgage.
Intangible:
Long- term or non- current asset that lacks phy sical substance, but which confers v aluable rights or priv ileges upon
the holders; e.g., patents, goodwill.
Interim Dividend:
Div idend paid to creditors before the administration of the estate of the bankrupt has been finalized; any div idend that is
not a final div idend.
Interim Order:
A temporary Court Order intended to be of limited duration, usually until the Court has had an opportunity of
hearing the full case and the opportunity of making a Final Order.
Interim Receiver:
A person appointed by the Court to be a watchdog regarding the assets of a debtor during that time between the
application to the Court for a Receiv ing Order and the time where the Receiv ing Order is handed down. An Interim
Receiv er may also be appointed where a secured creditor is about to send out, or has sent out, a Notice of Demand
under the Bankruptcy and Insolvency Act of its intention to enforce its security , or the debtor has filed a Notice of
Intention to Make a Proposal or has filed a proposal.
Interim Dividend:
A div idend paid to creditors before the estate is finalized.
Interplead:
T he placing of funds in the Courts by a person when there are two or more competing claims for those monies.
Invoice:
An itemized bill showing goods purchased or serv ices prov ided together with the charges and terms. An inv oice is a bill
of sale.
Ipso Facto:
By the fact itself.
Ipso Facto Clause:
An "ipso facto clause" is a contractual term that generally allows a creditor to terminate a contract or a supply of serv
ice if an indiv idual enters into proceedings under an insolv ency statute.
Joint Assignment:
Paragraph 1 55(f) of the Act, prov ides that in circumstances specified in directiv es of the Superintendent, the estates of
indiv iduals who, because of their relationship, could be reasonably be dealt with as one estate may be dealt with as one
estate.
Joint and Several Liability:
T he liability of more than one person for which each person may be sued for the entire amount of the damages.
Joint T enancy:

T he situation where two or more persons are equally owners of a property .
Judgement:
A formal decision, sentence or Order of a Court of Justice.
Judgement Proof:
A term to describe assets protected from being seized by a creditor. i.e. assets a creditor cannot seize by going to court
and getting a judgement.
Leasehold Improvements:
T hose assets which are attached to a building and cannot be remov ed from any property being leased.
Liability:
Any legal obligation for which a person is responsible.
Lien:
Security for the holder against a debtor's assets, usually arising by operation of law rather than ex press contract
between the parties.
Liquidated Damages:
Compensation for non- performance or loss which is cash or easily conv erted into cash.
Lis Pendens:
A dispute which is the subject of ongoing or pending litigation. Oftentimes, a lis pendens can be filed at the Land
Registry Office against real property to denote to third parties that another party may hav e an interest in the
property .
Litigation:
A dispute that results in formal Court action or a law suit.
Locality of Debtor:
Means the principal place during the y ear immediately preceding the bankruptcy where the debtor has carried on
business or where the debtor has resided, or where the greater portion of the property of the debtor is situated.
"Look-See":
Slang ex pression meaning "Business Rev iew".
Letter of Comment: T his refers to the letter from the Superintendent commenting on the trustee's statement of
receipts and disbursements. When the statement needs to be tax ed, this letter must be placed by the trustee before the
tax ing officer.
Levy
:
Under the Bankruptcy and Insolvency Act the gov ernment has imposed a lev y (in 1 997 equal to 5%) ov er all div
idends paid to creditors. T herefore, if a creditor is entitled to a $1 00 div idend, he will only get $95 with $5 being
paid to the gov ernment.

Maintenanc
e:
T he obligation that one person has to contribute in part or in whole to the cost of liv ing
of another person.
Marine
Registry:
Federal registry for registering title documents
against ships.
Mechanic's
Lien:
See: Builder's
Repairer's lien.

lien

and

Mediatio
n:
An alternate dispute mechanism whereby the mediator acts as a facilitator assisting the parties in coming to a
mutually agreed settlement. Under the Bankruptcy and Insolvency Act, mediation can be used, for ex ample, if a
creditor or the T rustee opposes a bankrupt's discharge.
Misappropriation
of
Funds:
T he wrongful taking of funds by a person to whom funds
are entrusted.
Misrepresentatio
n:
T o describe or present incorrectly , improperly
or falsely .
Monitor
:
A person or firm appointed to rev iew and report on, without controlling or approv ing, the day - to- day transactions of
a business. Particulars of the engagement are usually set out in an ex change of letters, an agreement or court order.
Mortgag
e:
An interest giv en on real property to guarantee the pay ment of a debt or ex
ecution of some action.
Mutatis
Mutandis:
With appropriate changes as applicable. For ex ample, in proposals all other sections of the Bankruptcy and Insolvency
Act, ov er and abov e the section on proposals, applies to proposals, mutatis mutandis.
Notice of Disclaimer -

Lease:
In a proposal, the company may disclaim a lease or, in other words, state that it does not require that lease and is
cancelling it. T he proposal must indicate one of the options that is giv en to the landlord for him to file a claim as
follows actual losses resulting from the disclaimer or the lesser of
(i) three y ears
rent, or
(ii) the aggregate of the rent prov ided for in the lease for the first y ear of the lease following the date on which
the disclaimer becomes effectiv e and 1 5% of the rent for the remainder of the term of the lease after that y
ear.
Nulla
Bona:
Unable to locate
assets.
Oath
:
A solid affirmation to tell the truth, oftentimes sworn in front of a Notary or Commissioner
for T aking Oaths.
Official
Receiver:
A person deemed to be an officer of the Court who reports to the Superintendent of Bankruptcy and performs
duties as specified by the
Bankruptcy and Insolvency
Act.
Order
:
A command of a Court or
Judge.
Order
Absolute:
A judgment or decree that is free from restriction or
limitation.
Orderly Payment of
Debts:
A scheme gov erned by Prov incial Court to allow a debtor to pay his debts in accordance with the sections under Part
X of the Bankruptcy and
Insolvency Act.
Order Nisi:
A judgment or decree that will become final on a particular date unless set aside or inv alidated by certain specified
contingencies. In mortgage foreclosure actions, it is the order of the Court which accelerates the amount due under

the mortgage document.
Order of Sale:
Legal status pursuant to a Court Order whereby a person can obtain the authority to arrange a sale, subject to Court
approv al, with the sale proceeds being av ailable to satisfy v alid encumbrances.
Ordinary Creditor:
A general creditor with no priority or security .
Overturn:
Upset or change around; e.g., if certain security is prov en to be inv alid.
Pari Passu:
Equally and without preference. T his term is often used in bankruptcy proceedings where creditors are said to be
paid pari passu, or each creditor is paid pro rata in accordance with the amount of his claim.
Perfection:
An action that has to be taken before a security interest is secured.
Personal Property:
Property that is not real property ; things mov eable, also known as chattels.
Petition (Application for a Bankruptcy Order):
T he application made under the Bankruptcy and Insolvency Act for the Court to hand down a Receiv ing Order
(Bankruptcy Order) stating the person is in bankruptcy . In an amendment dated December 1 5, 2004 this term was
changed to Application for a Bankruptcy Order.
Plaintiff:
A person who initiates a case in Court. T hat person may also be referred to as the Claimant, Petitioner or Applicant.
T he person who is being sued is generally called the Defendant or Respondent.
Possession Date:
T hat time that is mutually agreed that the person buy ing property will take ownership, control or possession of it.
Possessory Lien:
Charge for an unpaid debt, enforced by hav ing phy sical custody of the asset to which the lien applies.
Post:
T o affix a notice to a post, wall or the like; to supply or put up; e.g., post a bond.
Postponement:
T o place after in order of importance; to put off to a later time.
Power of Attorney:
An instrument authorizing another to act as one's agent or attorney .
Power of Sale:
T he right to sell land when a mortgage is in default.

PPSA - Personal Property Security Act:
T he sy stem, for ex ample, in British Columbia and most common- law prov inces, whereby a person is required to
register any interest that he has in the property of another before the security is v alid. T he Registry can therefore be
used if an institution is considering taking security on v arious assets, or if a person is contemplating purchasing an item
such as a v ehicle and wants to ensure that he purchases it free and clear of any encumbrances.
Praecipe:
An original writ commanding the defendant to do the thing required; also an order addressed to the Clerk of the Court
requesting him to issue a
particular writ.
Preference or Preferred Creditors:
T hose creditors, in the Bankruptcy and Insolvency Act specified in Section 1 36, that rank ahead of ordinary or
unsecured creditors. Some preferred creditors are employ ees for wages, and a landlord for some specified rental
arrears.
Preliminary Report:
Report presented by the trustee at the first meeting of creditors which details trustee's finding with regard to taking
possession of the debtor's records and property ; conserv atory and protectiv e measures; any legal proceedings
undertaken or proposed to rev iew prov able claims, anticipated realization, and projected distribution.
Prescribed:
T he term giv en to the fact that the information is in a directiv e issued by the Superintendent of Bankruptcy .
Prima Facie:
On the face of it or at first sight.
Pro Rata:
T o div ide proportionately amongst people hav ing a claim.
Pro Bono:
Prov ided for free.
Promissory Note:
An unconditional, written, signed promise to pay a certain amount of money on demand or at a certain date defined in
the future.
Proof of Claim:
A prescribed form that will be sent along with the notice of bankruptcy or notice of proposal. Creditors are required
to fill out and return this form to the trustee, or to the administrator of the consumer proposal, in order to prov e their
claim. If a meeting of creditors is called, those creditors wishing to v ote at the meeting must file their proof of claim
with the trustee before the time set for the opening of the meeting.
Property:
Includes money , goods, things in action, land and ev ery description of property , whether real or personal, legal or

equitable, and whether situated in Canada or elsewhere, and includes obligations, easements and ev ery description
of estate, interest and profit, present or future, v ested or contingent, in, arising out of or incident to property .
Proposal:
Under the Bankruptcy and Insolvency Act there are two ty pes of proposals that can be made. A proposal filed under
Div ision I, which is applicable to companies and any indiv idual who wants to av ail himself of it. T here are also
"consumer proposals", which are a special ty pe of proposal that a consumer can av ail himself of but only if his debts,
ex cluding mortgages on real property , do not ex ceed $250,000. One of the main features of a consumer proposal is
that if the creditors do not accept the proposal, the person is not automatically bankrupt as in a Div ision I proposal.
Provable Claims:
All those debts of a bankrupt outstanding as of the date of the bankruptcy .
Proven Claims:
Claims that hav e been filed in the proper manner with ev idence to prov e what is owed and subsequently accepted by
the T rustee in
Bankruptcy and used as the basis for the pay ment of div idends when there are monies to distribute.
Proxy:
Under the Bankruptcy and Insolvency Act a written statement can be made whereby a creditor appoints another person
to act on his behalf in a creditors meeting and any other matters pertaining to that bankruptcy .
Purchase Money Security Interest (PMSI - pronounced "pimzee"):
A security that a person takes in property , such as inv entory for ex ample, that secures pay ment with regard to those
assets of all or part of its purchase price.
Quantum:
Amount.
Quit Claim:
A deed releasing interest in real property . Sometimes, when a T rustee has real property v ested in him pursuant to
the bankruptcy and there is no equity in that property , he may quit claim it to the mortgage holder, thereby sav ing
the mortgage holder time and ex pense. T he T rustee should charge the mortgage holder for ex ecuting this deed.
Quorum:
Under the Bankruptcy and Insolvency Act there must be one person present, either in person or by prox y , at a meeting
of creditors before the meeting is considered to be a properly constituted one and hence can carry on with the business
of the meeting.
Rank:
Hav ing a rightful place on the list of claims for a bankrupt estate.
Real Property:
Immov able property such as a building and land.

Reaffirmation Agreement:
An agreement between a debtor and a creditor whereby a debtor rev iv es a pre- bankruptcy debt, for which the
debtor was discharged under section 1 78 of the Act.
Realization:
T he amount of money receiv ed from the sale of assets.
Receiver:
A person or corporation appointed by a person who holds a debenture or other security agreement, giv ing that
person authority to take possession of and sell the asset(s) specified in the debenture. A Receiv er cannot
manage or operate a company for more than 1 4 day s.
Receiver's Certificate:
Certificates giv en by a Receiv er or Receiv er- Manager to secure borrowings required by the Receiv er or Receiv erManager. Any debt secured by a Receiv er's Certificate has a first charged ov er the property , ranking ahead of any
other secured charge.
Receiver-Manager:
Similar to Receiv er abov e, ex cept the Receiv er- Manager can manage or operate the company .
Receiver of Rents:
A person appointed by the Court to enforce the collection of rent as is specified in the charge on the property .
Receiving Order (Bankruptcy Order):
An Order handed down by the Court following the successful petition to hav e a person or company placed into
bankruptcy . In an amendment dated December 1 5, 2004 this term was changed to Bankruptcy Order.
Redemption:
Buy ing back.
Redemption of Security:
Subsection 1 28(3) of the Act, allows the trustee to redeem a security on pay ment to the secured creditor of the debt or
the v alue of the security as assessed, in the proof of security , by the secured creditor. Before doing so, the trustee will
ensure that there is a benefit for the estate.
Registrar:
An Officer of the Supreme Court appointed by the Chief Justice and empowered to deal with v arious matters as set out
in the Bankruptcy and
Insolvency Act.
Remuneration of T rustee:
In estates under summary administration and in consumer proposals the trustee's, or administrator's, fees and ex penses
are set by the
Bankruptcy and Insolv ency Rules.
In all other cases, the remuneration of the trustee falls under the prov isions of section 39 of the Act. Subsection 39(1 )

states that the remuneration of the trustee shall be such as is v oted to the trustee by ordinary resolution at any meeting
of creditors. Where the remuneration is not fix ed pursuant to subsection 39(1 ), subsection 39(2) states that the
remuneration shall not ex ceed sev en and one- half per cent of the amount remaining out of the realization of the
property of the debtor after the claims of the secured creditors hav e been paid or satisfied.
Subsection 39(5) empowers the court to increase or reduce the remuneration.
Repairer's Lien:
A mechanic or other person who, by bestowing money , skills or material on any chattel, is entitled to a lien on the
chattel, which empowers that person to sell the chattel if he is not paid within a prescribed period of time.
Respondent:
T he party who responds to a claim filed in Court against him by a Plaintiff or the person who is being sued. Another
term for the Respondent is the Defendant.
Retainer:
Under the Bankruptcy and Insolvency Act it is common for the T rustee in Bankruptcy to ask for a retainer before he
accepts an appointment. T here is also a special ty pe of retainer called a T hird Party Retainer, whereby funds are put
up that secure the fees and disbursements of the T rustee but are returned to the party putting up the funds if the T
rustee realizes enough out of the estate to cov er the fees and costs and, in the case of a proposal, returned to the party
putting up the funds if the proposal is refused by the creditors or not approv ed by the Court.
RRIF:
Registered Retirement Income Fund.
RHOSP:
Registered Home Ownership Sav ings Plan.
RRSP:
Registered Retirement Sav ings Plan.
Secured:
T he status a creditor has when he has security or a right in some property that he can sell or realize on.
Security:
Something giv en or pledged to a person who is lending money in order to secure or guarantee pay ment of that debt.
Security Agreement:
A v erbal or written agreement between a secured party and a debtor giv ing the secured party a security interest
in personal property ; a written agreement is not necessary if the secured party is in possession of the collateral.
Seize or Sue:
T hat phrase referring to a concept that, in British Columbia under the Personal Property S ecurity Act, allows a
secured creditor, in regard to consumer goods, to either seize or sue for the goods but not do both. For ex ample, a
financial institution holding security ov er a v ehicle that is used for personal use and not for business can on default
either seize that v ehicle and sell it in satisfaction of its debt or sue the person for what is owed, but cannot do both.

Settlement:
T he transferring of property to another person or a gift. Under certain circumstances, settlements are v oid
against the T rustee and are brought back into the bankruptcy estate.
Shortfall:
A dollar realization on assets that is not sufficient to clear the debt completely .
Sine Die:
Adjourned without giv ing any future date of meeting or hearing.
Small Claims/Small Claims Court:
A Court which has simplified rules, thus encouraging non- lawy ers to attend at the Court without legal representation.
In British Columbia, the amount that can be considered in a small claims action is $25,000 or less:
Special Resolution:
A term under the Bankruptcy and Insolvency Act whereby v oting is carried out, for ex ample when creditors accept
or refuse a proposal. In order for the Special Resolution to pass, of those creditors who v ote there must be in ex cess
of 2/3 of the dollars v oting in fav or and a simple majority in number of the creditors v oting in fav our.
Specific Charge:
A lien or security interest in a specific piece of property that can be distinguished from other pieces of property . For
ex ample, security ov er a v ehicle.
Stalking Horse: (US term - T his strategy is seldom used in Canada)
T his is the name giv en to the party submitting the first bid to purchase assets. T he stalking horse bid can be used to
solicit interest from other bidders and also acts as a floor for what will be realized at an auction.
Statement of Affairs:
T he listing of a debtor's assets and liabilities and sworn under oath by the debtor before a lawy er or Commissioner for
T aking Oaths.
Statement of Receipts and Disbursements:
A statement prepared in the matter of receiv ership or agency appointment or a bankruptcy appointment,
whereby the realizations and disbursements are set out.
Status Quo:
T he current state of affairs, or current position.
Stay of Proceedings:
T he stopping or prev enting of legal actions undertaken. In the Bankruptcy and Insolvency Act, there is a stay of
proceedings in the case of a bankruptcy or in the case of a proposal. T his stops all legal actions against the company
or person.
Subrogation:
T he legal right that a person or corporation has when he pay s someone's debt to recov er that money from the debtor.

Superintendent of Bankruptcy: A federally appointed official who ov ersees the administration of the Bankruptcy
and Insolvency Act in Canada. T he Superintendent is responsible for: superv ising the administration of estates in
bankruptcy , commercial reorganizations, consumer proposals and receiv erships; maintaining a publicly accessible
record of bankruptcy and insolv ency proceedings; recording and inv estigating complaints regarding possible wrong
doing by someone inv olv ed in the insolv ency process; licensing of priv ate sector trustees to administer estates and
appointing administrators of consumer proposals; setting and enforcing professional standards for the administration of
estates.
T he Superintendent's Web site address is: http://osb-bsf.ic.gc.ca
Summary Administration:
Under the Bankruptcy and Insolvency Act a summary administration bankruptcy is a consumer bankruptcy defined as
a bankruptcy where the free and clear assets are less than $1 5,000. Summary administration bankruptcies hav e
stream lined procedures, making them less costly to administer.
Surplus Income:
Pay ments required, if any , to be made by a bankrupt to the trustee for distribution to creditors. T he amount of the pay
ment is fix ed by the trustee, at the beginning of the bankruptcy , hav ing regard to the standards established by the
Superintendent and to the personal and family situation of the bankrupt. T his amount is subject to change if there are
material changes in the personal or family situation of the bankrupt, or if the official receiv er so recommends.
T rustee:
T he person under the Bankruptcy and Insolvency Act who administers bankruptcy and proposal estates.
T rustee's Report on the Bankrupt's Application for Discharge (also known as the 1 7 0 Report):
T he trustee must prepare a report in the prescribed form with respect to the affairs of the bankrupt, the causes of the
bankruptcy , the manner in which the bankrupt has performed the duties imposed under the Act or obey ed the orders
of the court, the conduct of the bankrupt both before and after the date of the initial bankruptcy ev ent, whether the
bankrupt has been conv icted of any offence under the Act, and any other fact, matter or circumstance that would
justify the court in refusing an unconditional order of discharge. T his report needs to be approv ed by the inspectors or
prov ide the reasons why the inspectors did not approv e it. T he trustee is required to send a copy of this report to the
creditors who hav e requested it.
Ultra Vires:
Without authority .
Unsecured Creditors:
Creditors who do not hav e any security for the debt
owing to them.
Usury
:
Ex cessiv e or illegal interest
rates.

Vesting of Property in T
rustee:
All property owned by the bankrupt or in which the bankrupt may hav e a beneficial interest, with certain ex ceptions,
passes on to the trustee in bankruptcy .
Vesting
Order:
An Order by the Court that giv es to a person, possession, control or
title of property .
Vexatious
:
An act done by a person in order to annoy , embarrass or otherwise aggrav
ate that person.
Voting
Letter:
A document in which a prov en creditor registers his v ote for or against the
acceptance of a proposal.
Warehouseman's
Lien:
T he charge that a warehouseman has on goods left for storage in his care. T he warehouseman has the right to hold
onto the goods until he is paid or to sell the goods to recov er his account.
Without
Prejudice:
Without dismissing, damaging or otherwise affecting a legal interest or demand; without detriment to ex isting right or
claim; relates to fact, not to opinion. T his ex pression is used when a person, in the desire to av oid litigation or dispute
without admitting that the other party has a claim, offers to do something he need not do, such as to compromise a
claim of his own or to pay when he feels he is not liable.
Writ
:
Form of written notice or command issued by a Court or other official. Can include Writ of Summons, Writ of
Subpoena, Writ of Attachment, Writ of Habeas Corpus, etc.
Writ
of
Summons:
Form of written notice prepared by the Plaintiff which is registered at the appropriate Court Registry , giv ing notice
to the defendants that a legal action has been commenced against them and containing details of the Plaintiff's
claims.

20: Resources
Bankruptcy and Insolv ency Act
Bankruptcy Canada.com
Canada’s most popular and most comprehensiv e insolv ency website includes:
Trustee in Bankruptcy Locator;
Steps in a Bankruptcy (PowerPoint Presentation)
CAIRP (Canadian AssociationofInsolv ency and Restructuring
Professionals) CanadianLawSite.ca - (Canadian law information in plain,
straightforward English.)
Companies’ CreditorsArrangement Act
Credit Reports - (Free credit report and credit reports online
instantly ) Insolv ency Name Search
T his database contains a record of all bankruptcies and proposals filed in Canada from 1 978 to date. It also contains a
record of all priv ate and court appointed receiv erships filed in Canada from 1 993 to date. T here is a cost $8.00 a
search.
SecuredCredit Cards
Rebuild y our credit after bankruptcy by getting a secured
credit card. Superintendent ofBankruptcy

